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No. 59.—Wri1am Howanp and others, plaintiffs in error, vs. 
Grornce W. Crawrorp, for use, &c. defendants in error. # 


{1.] Our Act of 1799, authorizes suit upon the Sheriff's bond, for and on ac- 
count of the misconduct of the Sheriff, or of the Deputy Sheriff, proper ;. 
and not for the misconduct of a jailer. 

[2.} The Statutes of 13 Edw. J, ch. 2, and 1 Rich. IT, ch. 12, are not of force in 
the State of Georgia. 

[3.] The plaintiff is not put upon proof of a Sheriff ’s bond, whether it strictly 
conforms to the Statute or not, if no plea of non est factum be filed on oath.. 
If such bond be made payable to the Governor and his successors in office, 
it is payable to the officer and not to the individual; and coming from the 
custody of the Clerk, with whom it was deposited, as the agent of such of- 
ficer, for the purposes of suit upon it, (it is, in this respect, at least, con- 
formable to the Statute,) and may be sued by any successor of such officer, 
without assignment. 

[4.] The Sheriff cannot defend himself against an action of escape, by show- 


ing that the process under which the arrest was made, was irregular, 
though he may, where it is void. 



















424 SUPREME COURT OF GEORGIA. 
Howard and others vs. Crawford, for use, &c. 








[5.] When a witness states, that while he was at breakfast, a prisoner, who 
was in custody of the Sheriffy“‘made hisyescape”, the fair inference is, that 
the prisoner fled from the custody of the’Sheriff, against the consent of the 
latter. 


[6.] Previous to.the Act of 1853, it was not error in’ the Court to admit a 
statement made by a witness, which, by itself, might be objectionable, but 
which was explained by other testimony, \so that it could not operate to the 
prejudice of the party, against whom it was offered. 


[7.] To sustain an objection, that according to the evidence, it did not: ap- 
‘pear that & witness, whose testimony (the objection alleged,) ha@ been ta- 
ken, de bene esse, was unable to attend Court, it. must appear, by the record, 
that the testimony was taken de bene esse, 


Debt, on Sheriff’s bond, in Baker Superior.Court. . Tried 
before Judge’ Perkins, April Term, 1853. 


This was an action against the sureties upon a Sheriff’s bond, 
for the escape of a prisoner, in final execution for debt. 

Defendants pleaded, among other things, 1st. That the de- 
fendant in ca. sa. was insolvent, at the time of the arrest and 
escape, and plaintiff was not damaged thereby. 2nd. That 
plaintiff should have sued the Sheriff first, before: proceeding 
against his sureties. 3d. That the Acts of 18 Hdw. J, and 
Ist Rich’d IT, in reference to escapes, were not in force if 
Georgia. 

_.The Court, on motion, struck out these: pleas, as een, 
in law, and this decision is assigned as error: 

The bond offered.in evidence, did not bind the sureties for 
the acts of the deputies of the Sheriff. It had more than two 
sureties, and was attested by only two Justices of the Inferior 
Court. The counsel for defendant insisted that’ the same- was 
not a Statutory bond; and as a common law bond, its execu- 
tion and assignment. mustbe proved:: The Court admitted it 
in evidence, without proof, and this is assigned as error. 

The plaintiff offered in evidence, the original ea. sa. without 
offering a return, which it was insisted. should be entered there: 
on. Defendant objected, unless the whole went into evidence. 
And farther—that it differed from the judgment, in the amount 






















AMERICUS, JULY TERM, 1854. 
Howard and others vs, Crawford, for use, &. 


495 








of the costs, there being no sum mentioned i in the judgment, as 
amount of costs. 

The Court over-ruled both the objections, and this is assigned 
as error. 

The evidence showed that the jailer, on several occasions, 
took the prisoner to his house to take his meals, carrying him 
back to the jail, immediately thereafter. The final escape was 
made by means of a key, furnished to the prisoner from with- 
out, together with other aid, given by persons from with- 
out. 

The Court charged the Jury, that if they believed the jailer 
permitted the defendant in ca. sa. to depart from the jail, for 
any purpose whatever, without the consent of the plaintiff in 
ca. sa. or the order of the Court, it was a voluntary escape, and 
defendants were liable; and that no recapture by the jailer or 
Sheriff, would excuse or return them; and they must find for 
the plaintiffs the amount of the debt, unless it exceeded the 
bond. In that event, they must find the amount of the penalty 
on the bond. And farther, that the insufficiency of the jail, 
was no excuse for the Sheriff or his sureties. 

To all of this charge, defendants excepted, and have as- 
signed error thereon. 

Other errors were assigned, on points not very material, 
which will appear in the opinion of the Court. 


R. K. Hives and R. H. Caank, for plaintiff in error. 
S. T. Bamezy and B. Hut, for defendant. 
By the Court.—Starnzs, J., delivering the opinion. 


This was an action on a Sheriff’s bond, for an escape, brought 
by authority of our Judiciary Act of 1799. 

The only acts which, according to the view we take of the 
evidence in this case, can be relied upon as constituting an es- 
cape, are the acts of the jailer, suenana Kendrick,) unless his 
VOL. XV. 54 
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acts, by implication, are held to be those of the Sheriff, or un- 
less the latter be held liable for constructive negligence. 

We hold, of course, that misconduct of the Sheriff, may con- 
sist as well in acts of omission or non-feasance, as in those of 
eommission, misfeasance or malfeasance. For all such acts, 
he and his sureties may undoubtedly be held liable, on his bond. 
But in our opinion, the misconduct for which suit may be 
brought upon the bond of the Sheriff, in contemplation of our 
Statute of 1799, was the personal and direct misconduct of 
that officer, and not the misconduct of the jailer, for which the 
Sheriff was liable, by 14 Hdw. ITI, ch. 10; nor yet, that con- 
structive negligence, which was imputed to him by exposition 
of the Statutes, 13 Edw. F, ch. 2, and 1 Rich. IT; ch. 12. 

[1.] In the first place, we base our opinion upon the terms 
of the Act itself. 

That Act provides, that the bond which every Sheriff is re- 
quired to give, may be sued “for the satisfaction of the public, 
or persons aggrieved by the misconduct of the Sheriff or his 
deputy”. ‘That the under Sheriff, or deputy, proper, and not 
any other sub-agent, as a Jailer, Constable or Bailiff, was here 
intended, we think, is manifested by the context, and espe- 
cially by the reference which very soon follows'this provision, 
viz: that “in case of the death of the said Sheriff, the deputy 
or deputies shall continue in’ office, unless otherwise specially 
removed, and execute the same until another Sheriff be ap- 
pointed and qualified,” &c. The office here spoken of seems, 
without doubt, to be the office of Sheriff, and he who is to 
continue in it, is, of course, the deputy, proper. He is obvi- 
ously the same officer, whois referred to in the clause first quo- 
ted by us. “It is h¢s misconduct, therefore; which is contem- 
plated, and not that of any other subordinate. 

If this be so, and the Act thus expressly, and in terms, makes 
the sureties liable for the misconduct of the under Sheriff, it 
would seem that it should not have left their liability for the 
acts of the jailer, to implication. ‘The act of the jailer was cer- 
tainly no more the act of the principal, than was the act of the 
under Sheriff; and yet, the latter was inserted by name, in or- 
























AMERICUS, JULY TERM, 1854, 


Howard and others vs. Crawford, for use, &c. 


427 








der that the bond might be sued for his misconduct.. Indeed, 
if the omission of the jailer’s name was not intentional, it 
would appear to have been more reasonable, that he should have 
been named, than the Deputy Sheriff. We see in the 49th 
section of the Act, where it was intended to declare a liability 
of Jailers, Constables and other subordinates of the Sheriff, on 
account of the escape of prisoners, that they were specially 
named. To the section, then, which we have heen considering, 
is not the maxim, expressio unius, exclusio est alterius, entirely 
applicable? This view of the matter is strengthened by the 
consideration, that the liability of the securities is here in ques- 
tion, and that is ‘one strict? jurés. . 

In the next place, there are strong reasons, arising out of 
circumstances. peculiar to our legislative and social system, 
which make it proper that the Legislature should not have au- 
thorized a suit upon the bond, on account of the misconduct of 
the jailer. The following are-some of these reasons : 

By our laws, the pat a Court has the erection and repair- 
ing of jails under its control, and the Sheriff has no authori- 
ty in this respect. 

By our laws, he is not authorized to remove the debtor, he- 
cause of insufficiency in the jail, though he may so remove him 
to the jail of an adjoining county, if there be no jail in his 
county. And it seems to-have been always considered the re- 
quirement of our laws, that the Sheriff should confine a debtor- 
prisoner in a jail. aac 

By reason of the economical and republican, political and 
municipal system which prevails in this country, we have but 
few of those strong and massive buildings erected for the pur- 
pose, or which may be converted into jails. And in the na- 
ture of things, that degree of security, in the detention of 
prisoners, which might be effected by the Sheriff in England, 
cannot be here obtained. | 

By our laws, the Sheriff is. not required, as in England, to 
be possessed, (and, indeed, it would be impossible that he 
should be so everywhere in our State,) of large and valuable 
real estate in his county, capable of going to all necessary ex- 
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penses, in insuring the security of prisoners, and of respond- 
ing to all losses which might arise, from default or misconduct 
of his subordinates. 

These are all considerations, why the Legislature should not 
have held the Sheriff’s sureties liable for the misconduct. of 
the jailer. 

As we have already suggested, according to the silat be- 
fore us, there was no escape with the consent of Sheriff How- 
ard, or Deputy Kenton; and, therefore, no voluntary escape 
personally permitted by them. The only thing like a direct 
escape from the Sheriff, wasthat which occurred soon after the 
arrest, and before the debtor was taken to prison; but the 
prisoner was recaptured, and the Sheriff thus saved from lia- 
bility. 

If there was any other act, for which he may be made re- 
sponsible, as for a voluntary escape, it was that conduct of the 
jailer, which suffered the prisoner to go with him and eat _ his 
dinners at the jailer’s house; and on one occasion, for a few min- 
tites, to be out of his sight, in consultation with, and in charge 
of his counsel. It is very plain, that this was not keeping the 
debtor in salva et arctura custodia ; and, in some form of pro- 
ceeding, the Sheriff may, perhaps, ‘be held liable for the same. 
But as it was the conduct of the jailer and not the Sheriff, we 
hold that suit cannot be maintained, on this account, upon the 
bond. 

Neither, in our opinion, can suit be maintained upon. the 
‘bond, for a negligent escape. It is our opinion, that the mis- 
‘conduct of the Sheriff, contemplated by the Act of 1799, was 
his, or his Deputy’s direct, personal misconduct; and not that 
constructive negligence, which is imputed to the Sheriff, by 
virtue of the aforesaid Statutes of Hdw. I and Rich. I, in 
all cases of escape, even though the same were by an irresisti- 
ble mob; or by fire, other than lightning ; or by any other 
means, than the act of God and the’ King’s enemies. 

In giving this construction to our own Statute, we are influ- 
enced by the considerations which we have already specified, 
‘as reasons why the Legislature may have intended to exempt 
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the sureties of the Sheriff, from liability for the acts of the 
jailer; and also, by the fact that, by our Constitution, the bod- 
ies of debtors cannot be imprisoned, ‘after they have made a 
full discovery of their property; and that arrest upon ca. 8a., 
is not a satisfaction of the- debt; as well as by the fact, that, 
in’our State, the property, both real and personal, of the deb- 
tor, is subject to execution. 

The force of these latter considerations, will be more strong- 
ly felt, when we shall presently dwell upon them, in discussing 
another point of this case. 

On the-whole, our conclusion is, that-taking the case, as it 
is presented byt ‘the record, no recovery can be had upon this 
bond. 

[2.] So far, our views have, been presented, as though it 
were admitted ‘that the Statutes of 138 Edw. J,and 1 Rich. 1, 
were of force in the State of Georgia. It is not necessary, for 
the disposition of this case, as it now stands before us, that we 
should do sé, but it is expected and desired-of us, and we 
will, therefore, give the inclination of our minds on the sub- 
ject, which is, that these Statutes are not of force in Georgia. 
We have not positive confidence in the view which we submit, 
for our examination of it, has been made at great disadvan- 
tage. We have been impressed strongly, however, with the 
following considerations : 

The prominent elementary reason, for the etlann con- 
struction of these Statutes, which obtained in England, seems 
to have been, that the arrest of the debtor operated as a. sat- 
isfaction of thedebt, so far as to prevent the plaintiff in exe- 
cution from having other recourse against the debtor, for the 
payment of thesame. (Hod. 59. 2 Tidd. P.1029. 8 Durn. 
& E. 123.) The language of the Court of Appeals, of Vir- 
ginia, on this subject is, ‘it’, (the law arising out of these 
Statutes,) “reasons in this way-lithe body is the creditor’s sat- 
isfaction. When it is once taken, he cam have: none renapil 
Perkins vs. Giles, (9 Leigh. 400.) 

Referring to the same subject, the Supreme Court of Penn- 
sylvania, when considering the reasoning on which these Stat- 
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utes are based, says, “imprisonment of the body, on a com- 
mitment in execution, is, in contemplation of law, full sat- 
isfaction of the debt; and aright of which, the Sheriff cannot 
deprive the plaintiff without paying for it, not only.its actual 
but its legal value. This right is the creditor’s property, and 
cannot be taken from him at a less price than the law has set 
upon it. Such, in this respect, is the reasoning of. the law, 
which, ¢hough artificial,.is conclusive’, &c. | Wolverton:vs. 
The Commonwealth, for use, §e., (T Serj. § 2. 278) 

But this is changed by our Constitution and Laws, ~ By the 
7th section of the 4th art. of our State Constitution,. impris- 
onment for debt, as it existed in England;,is abolished. And, 
by the Act of 1800, passed by authority of this section of our 
Constitution, the debtor has but to make a full and fair. dis- 
‘closure of his property, and he-is released from imprisonment. 

By our laws, too, if the plaintiff find his execution against 
tthe body ineffectual, he may withdraw it, and sue out. execu- 
tion against the goods, so that the arrest of the debtor’s body 
is not, in our State, a satisfaction of the,debt. And by those 
laws; even the discharge of the debtor, after arrest; by. the 
plaintiff, is not a satisfaction of the debt. 

In the next place, inconsequence of those feodal principles in 
the laws.of England, which prohibited the alienation of, and en- 
cumbering the fief with the,debts of the owner, a judgment 
did not always bind the lands of a debtor: Copy-hold estates 
were never so bound, and only a moiety of freehold estates. 
It became, therefore, exceedingly important. to the plaintiff in 
execution, that he should be enabled to coerce payment from a 
reluctant debtor, by holding his body , in custody. . He might 
have no personal estate, and yet be possessed of a large and 
valuable interest in lands, which could not be taken in execu- 
tion. In such case, the creditor’s right to. take and hold the 
body, would, indeed be, if the debtor were unwilling to pay, 
“his property”; and it would, seem not unreasonable, if he 
were deprived of this right by the Sheriff, that the latter 
should pay for it “its legal value’—should become debitor ex 
delicto. 
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But, by our Judiciary Act, the judgment is made to bind. 
all the property of the defendant ;' and by virtue thereof, and 
of subsequent legislation, execution may issue, and be levied: 
on-the estate, both real and personal, of the debtor. 

The imprisonment of the debtor, then, in our State, has not 
the same value which it had in England, when these Statutes 
were construed by the Courts. 

If this be so, and if the reasons influencing the enactment 
of these Statutes, be such as the learned Judges, whose opin- 
ions we have quoted, suppose, by force and virtue of our Con- 
stitution, and the laws to which I have referred, the reasons of 
these Statutés having been caused to cease, the Statutes, them- 
selves, have been, in effect, repealed. 

It was'urged, in the argument of this case, that the 49th 
section of the Act-of 1799 provided, that Sheriffs, Jailers, &c., 
should be “liable to all actions, penalties and disabilities, what- 
soever, which they'or either of them may incur, for and on ac- 
count of the escape of prisoners, &c., in the same manner as 
they have heretofore. been liable by. laws of force in’ this 
State’”;-and that this was a distinct legislative recognition of 
these Statutes; of Hdward and-of Richard, as at that time® of 
force in: our State. ; 

The strength of this position, depends altogether upon the 
fact, that these Statutes had not been affected by the constitu- 
tional provisions to which we have referred. If they had been, 
in the way we have pointed out, then no legislative recognition 
could give them vitality. But the truth is, as we. understand 
it, that this provision of the Act of 1799, as’ above quoted, 
was designed only to say, that by any previous provision of the 
Act, suchas requiring bond, &c., the Legislature had not in- 
tended to change the liability of the Sheriff for escapes, &e., 
under any law then existing in the State; and was not intend- 
ed to re-enact, or recognise any particular Statute which had 
been of force in the State. 

It was also insisted, that the judgment, in this case, was a 
decree in Chancery; and that it, consequently, came under the 
provisions of the Statute 5 Anne, ch. 9. 
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We think that this Act was intended to apply strictly to an 
arrest, upon a decree issuing from Chancery, directing a sum 
of money to be paid; and not to an execution issued upon a 
decree, as under our system. - To an arrest upon. such an exe- 
cution, we think the Statutes of Hdward and of Richardyare 
applicable. - But be this as it may, the Statute of Anne was 
enacted for the purpose, simply, of placing the plaintiff, in a 
decree in Chancery, upon the same footing, in his remedy 
against the Sheriff, for art escape, as he would have occupied, 
if his judgment had been at Common Law, -by virtue, of the 
Statutes of Edward and of Richard; and thereasoning which 
we have employed, applies as well to. the Statute of Anne, as 
to these Statutes. 

To this reasoning, if we superadd some of the considera- 
tions mentioned in another part of this opinion—if we reflect, 
that in our State, the Inferior Court has the building and fe- 
pairing of the jail, and not the Sheriff; that he cannot even 
remove a prisoner to the jail of an adjoining county, because 
of the insufficiency of the jail in his own county ; that he is 
not required (as in England) to be possessed of valuable real. 
estate, and capable of protecting himself against-loss,. by es- 
cape of prisoners, by having the jail repaired at his own cost; 
that in our State, there are but few strong’ and massive build- 
ings erected for the purpose, or which may be converted into 
jails; and that the Sheriff is required to confine the debtor ina 
jail; it must appear a rule of cruel and: oppressive hardship, 
which seeks to hold him liable to the full amount of the debt, 
for the escape of a prisoner, when ‘he had done all that was 
reasonable and proper, to insure: his safe custody—when, per- 

‘haps, by reason of the unsubstantial structure which the Infe- 
rior Court had erected, (and it is well known that many such 
are to be found in our State,) the prisoner had-been rescued by 
amob of his friends, sufficient to have shouldered the flimsy 
building, and have carried it, with him, out of the:county. 

We should not take leave of the matter, however, without 
remarking, that, in our opinion, this subject presents a field for 

judicious legislative interference—for legislation which shall 
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accurately, and with certainty, fix and protect the rights of the 
creditor, and yet hold the Sheriff to nothing but a just and rea- 
sonable responsibjlity. 

[3.]. When the bond, in this case, was offered in evidence, 
objection was made, that there had been no proof of execution 
and delivery, or of assignment to the plaintiff, which it was 
insisted, was necessary, as it was not sufficiently in conformity 
with the Statute to make it a statutory bond. 

There was no plea of non est factum filed, as ow law re- 
quires, and proof of execution, &c., was unnecessary, accord~' 
ing to our Statute: Stephens ect al. vs. Crawford, (1 Kelly, 
574.) 

No assignment was needed. Whether the bond, in all its 
features, was in conformity with the requirements of the Stat- 
ute or not, it was, at all events, made payable to George R. 
Gilmer, Governor, &c., and to his successors in office, and was 
delivered to the Clerk, (from whose custody it came,) as the 
agent of the Governor, that it might be sued upon, for the 
benefit. of any person aggrieved by the misconduct of thie 
Sheriff. It was, as it were, made payable to the officer, and 
not to the person, George R. Gilmer—(in this respect, at least, 
it was in conformity with the Statute,) and might be sued upon 
by any successor to Governor Gilmer, in the office of Govern- 
or, without assignment. — Stephens et al. vs. Crawford, Gor. 
ge., (1 Kelly, 574.) | 

The objections to the order of the Superior Court, which 
was offered in evidence, are not tenable. A reasonable con- 
struction of that order, shows that it was intended to be a per- 
mission to sue the bond; and if it were a permission to sue, it 
was not irrelevant. ? 

[4.] Two objections were made to the ca. sa. when it was 
offered: 1. That there was a return which had not been en- 
tered on it, and which should have been indorsed, and the in- 
strument ought not to be admitted, except in connection with it. 
2. The ca. sa. did not correspond with the judgment. 

As to the first of these‘objections, the record does not fur- 

VOL. XV. 55 
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nish us with such intelligible facts. as will enable us to form 
any opinion thereon. Nor was this matter distinctly explained 
in the argument. 

As to the second objection, the variance was an irregularity ' 
of which the Sheriff could not avail himself, in defence of an ac- 
tion for escape ; as it did not render the. process void. If the 
effort had been made to take advantage of it, on the ground 
that the allegation and proof did not correspond, it was amend- 
able. | 

[5.] In relation to the objection which was made to the tés- 
timony of Joseph Shores, our opinion is, that it is a fair infer- 
ence, from what the witness says, as to the escape of Saun- 
ders, while he (the witness) was at breakfast, that Saunders 
fied from the custody of the Sheriff; against his will and con- 
sent; and that he means to state this fact, and not to give a 
legal conclusion, when he says he “made his escape’. - It 
may be said, too, perhaps, that this evidence is'not material, 
as the escape was made while the Sheriff and the debtor were 
on their way to prison, before the debtor liad been imprisoned, 
and there was a recapture. 

[6.] The objection to Boon’s testimony, which’ was urged 
before us, was, that the witness spoke of there having been 
‘some mystery and speculation’, as to the escape of Saunders. 
This statement was objectionable by itself, but when consider- 
ed with all the testimony before the Jury, and explained by it, 
it amounted to little or nothing, one way or the other, and could 
hardly be considered as prejudicial to the defence; and as this 
case was tried before the Act of 1853, it was not error in ‘the 
Court to admit it. ’ 


[7.] As to Charles Miller's testimony, there is nothing in 
the record to show that it was taken de bene esse. This was 
stated in the argument, but it has not been made to appear by 
the record. . We cannot, therefore, entertain any objection, te 
the effect that the evidence did not show he was unable to at- 
tend Court. The evidence certainly does not show this— 
neither does that before us, show that it was taken de bene esse; 
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and there we leave it. We are required to decide cases by the 
record. : ! 





No. 60.—JeREMIAn Wriicurr, administrator &c. plaintiff in 
error,.vg. JOHN Hamiiron, defendant in error. 


[1.] Justices’ Courts may revive their judgments. 

[2.] In reviving 4 judgment in a Justices’ Court, it is not necessary that the 
Justice presiding, should be the same Justice who presided when the judg- 
ment was rendered. . 

[3.] It is not necessary that ¢he applicant, to revive a Justices’ Court judg- 
ment, should accompany his application with an affidavit, that the judg- 
ment has not been satisfied. 

[4.] In reviving, interest is to be counted during the period of dormancy, as 
well as forthe rest of the time. 


Certiorart, from Marion Superior Court. Decision by Judge 
CrawForD, March Term, 1854. 


Objections were made to the revival of a judgment in a 
Justices’ Court, in Marion county, on the grounds : 

Ist. That not being an enrolled judgment, it could not be 
revived by seire facias. 

2d. ‘That if it revived at all, it must be done by the Justice 
who issued it. 

3d. That before it can be done, the plaintiff must make affi- 
davit that it has not beén paid. 

4th. That while dormant, the judgment did not bear in- 
terest. 

The Justices’ Court over-ruled the objections. The Supe- 
rior Court, on certiorari, affirmed the decision, and this is here 
assigned as error. 


W. D. Exam, for plaiatiffs in error. 
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Bianrorp & Crawrorp, for the defendant. 
By the Court.—Brnnine, J. delivering the opinion. 


By the Common Law, “writs of execution must be sued 
out within a year and a day after the judgment is entered ; 
otherwise, the Court concludes, prima facie, that the judgment 
is satisfied and extinct’; but, ‘“‘the plaintiff may still bring 
an action of debt, founded on this dormant judgment, which 
was the only method of revival allowed by the Common Law”’. 
(8 Black. 421. Co. Litt. 290.) | 

The Statute of West. 2,13 Hdw'd. J, c. 45; gives, as to 
certain judgments, viz: enrolled judgments,.another method of 
revival; that is to say, a scire factas, for the defendant to 
show cause why the judgment should not be revived, and exe- 
eution had against him. (Bac. Abr. “‘ Hxeeutions”, (H.) 
This method does not extend beyond enrolled judgments. 

The Common Law method, namely: by action of debt, ex- 
tends to ali judgments, whether enrolled or not enrolled. It, 
therefore, extends to judgments of Justices’ Courts. 

In 1812, the Legislature of Georgia made a law in these 
words: ‘‘No part of the Judiciary Laws of this State, shall be 
so construed, as to require the renewal of any judgment, as 
heretofore practiced, orin any othermanner whatever”. (Cobd’s 
Dig. 496.) This Act includes the. judgments of Justices’ 
Courts, for the Judiciary Law of the State had been so con- 
strued as to require the renewal of said judgments, if unen- 
forced for a year and a day, by action of debt. 

The effect of this Act, was to repeal both the Common Law 
and the Statute of West. 2,13 Hdw. J, and to give to all 
judgments unlimited duration, without the intervention of sete 
facias, or action of debt. This effect equally extended, there- 
fore, to the judgments of Justices’ Courts, which are never en- 
rolled or recorded, as to the judgments of the Superior and 
Inferior Courts, which always are, or always should be recorded. 

In 1823, the Legislature again spoke and said: “ AJl judg- 
ments that have been obtained since the said 19th day of De- 
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cember, 1822, and all judgments that may be hereafter ren- 
dered in any of the Courts of this State, on which no execution 


' shall be made by the proper officer, for executing and return- 
ing the same, within seven years from the date of the judg- 
ment, shall be void and of no effect: Provided, that nothing 
in this Act contained; shall prevent the plaintiff or plaintiffs in 
such judgments, from renewing the same, after the expiration 
of the said seven years, in cases where, by law, he or they would 
be otherwise entitled so to do, but the lien of such revived judg- 
ments on the property of the defendants thereto, shall operate 
only from the.time of such revival”. (Cobb's Dig. 498.) 

The general rule laid down in these words, includes “ al2 
judgments rendered in any of the Courts in this State”. - It, 
therefore, includes the judgments of Justices’ Courts. 

The proviso includes all “sweh judgments” as the gencral 
rule’ includes, and therefore, it includes the judgments of 
Justices’ Courts. And as to all the judgments it includes, 
it says that nothing in the ‘Act shall prevent the plain- 
tiff from renewing the same, after the expiration of seven 
years, in cases where, by law, he would be otherwise entitled 
sotodo. It therefore says this, equally of the judgments of Jus- 
tices’ Courts, as of the judgments of any Courts. 

In short, judgments of Justices’ Courts, are as much within 
the words, both of the general rule and of the exception, the 
proviso of this Act, as are judgments of the Superior and In- 
ferior Courts. | 

Being within the words of the Act, are those judgments yet 
without its meaning ? 

Why should they be without the meaning? Before the pas- 
sage of this Act, the Legislature had required all the civil 
procceedings had before the Justices of the Peace, to be kept 
ina fair and legible book of entry. And this book was to be 
preserved. At the time of the passage of the Act, therefore, 
Justices’ judgments were such as are evidenced by a writing. 
This was by the Act of 1809. (Cobb's Dig. 638.) 

And before the passage of this Act of 1828, the Legisla- 
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ture had also put the judgments of Justices’ Courts, among 
judgments of the first class. In-1812, the Legislature. said: 
‘“* All judgments which may be obtained in, and executions is- 
sued from any Justices’ Court, after the passage of this Act, 
shall bear equal dignity with judgments obtained in, and exe- 
cutions issued from, the Superior and Inferior Courts, and 
shall bind all the property of the defendant, from the date of 
the said judgment; and also, all the property of his, her and 
their securities, from the time of their entering. themselves as 
such, until the same shall be satisfied’. 

Ina practical point of view, the aggregate amount of debt 
secured by the judgments of the Justices’ Courts, probably .ex- 
ceeded, as it does still, and will ever exceed, that secured by-the 

_judgments of all of the other Courts put together. The num- 
ber of those judgments more than makes up for their want of 
size. | 

Yet, it was argued for the plaintiff in error, that this Act of 
1823, does not extend to the judgments of Justices’ Courts. The 
argument was this: The Act allows plaintiffs to renew their 

_judgments after the expiration of seven years of dormancy, in 
cases where, by law, they would be otherwise entitled so to do, 
-and in no case of a Justice’s judgment, would the plaintiff, even 
with this Act out of the way, be entitled, by law, to renew-his. 
judgment. 

If this argument be good, it is equally good to prevent the 
renewal of any judgment of any other Court. For, by the 
law, as it stood when the Act was passed, no plaintiff, in any 
judgment of any Court, whatever, was. entitled to renew the 
judgment. By the law, as it then stood, no judgment could 
get into a condition to make it need renewing—could become 
dormant. By the law, as it then stood, as much of the Com- 
mon Law as made judgments, lying dormant, go out of date in 
a year and a day, and as gave the mode of renewing all of 
them, enrolled or not enrolled, by actionof debt, and as. much 
of the Statute 18 Hdw’d. I, as gave the mode of renewing 

those of them which might be enrolled, by scire facias, had 
been repealed, and in place thereof, had been substituted a 
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rule that no part of the Judiciary Laws of the State should be- 
so construed as to require the renewal of any judgment, as before 
practiced, or in any other manner whatever. ' 

If, therefore, this argument be good, the effect of it isto ren- 
der the Act of 1825, wholly nugatory. An argument produc- 
ing such an effect is to be rejected, if possible. 

Tn practice, it has been long rejected, probably from the time 
of the first case which ever arose under the Act. The Courts 
have never hesitated to enforee the Act, as to judgments of the 
Superior and Inferior Courts.. And before that could be done, 
the ground of this argument had to be disregarded ; for, as we 
have seen, it applics as well to the judgments of those Courts, 
as to the judgments of Justices’ Courts. They, “by law’, 
were no more renewable than these.. And the contcmporane- 
ous and long-continued practical exposition of a Statute, of 
such a Statute as this—one so often to be used—is likely to be 
that which the makers of it intended. 

But is it impossible to justify this practical exposition of the 
Statute, from the face of it? Let us see. 

The forepart of the Act which contains-the general rule, extends 
to all judgments ‘on which no execution shall be sued out’’, and 
to all, on the executions of which, if sued out, no return shall 
have been made by the proper officer, within seven years. This 
part, therefore extends tojudgments that may have been satisfied 
by the act of parties themselves to the judgments—the act. 
done before the issuing of execution, or if done afterwards, 
done without the interposition of any executing officer, and so, 
without any “return” of it, Still, in any such case, the judg- 
ment would be, by daw, effectually extinguished. And, in any 
such case, it doubtless ought to stay extinguished. It ought 
not to be renewable. The Legislature could not have intended 
it so to be. 

But even in such case, it would have been renewable by the 
proviso, unless there had been something put into the proviso 
to restrain its generality. It would manifestly have been re- 
newable, had the proviso stopped at the end of these words: 
“ Provided that nothing in this Act contained, shall prevent 
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the plaintiff or plaintiffs, in such judgments, from renewing the 
same, after the expiration of the said seven years’. - But this 
effect the Legislature did not intend; it would, therefore, do 
something to prevent the effect. What did itdo? It added 
to those words of the proviso, these others: “in cases where, 
by law, he or they would be otherwise entitled sotodo”. Are 
not these words, then, to be considered as designed to effectuate 
the intention of the Legislature, as designed to exclude such 
judgments, as might be satisfied by the act of the parties: with- 
out any official agency, from the benefit of the rule of renew- 
al? Are they not to be considered as meaning no more than 
this: that judgments are to be renewable in cases where, by 
law, there is no obstacle, such as private payment, to their re- 
newal? The whole face of the Act, taken together, we may, 
without much risk, say yes. 

The proviso is certainly susceptible of this. sense.- It has 
always been enforced in this sense ; for, upon scire facias un- 
der this Act, the inquiry has always -been, not whether the 
judgment had ever been enrolled or recorded, but whether iit 
has ever been paid off—been satisfied. Taken in this sense, 
the proviso is fertile in good fruits ; in the other, it is barren-of 
all fruit. This, then, is the sense it must: be considered to 
have. 

[1.] This being the sense of the proviso, it’ permits the re- 
newal of judgments of Justices’ Courts, to the same extent that 
it permits the renewal of judgments of higher Courts. 

. There is nothing, in the words of the Act, to confine the au- 
thority to renew or revive a judgmeut of a Justices’ Court to 
the Justice of the Peace who happened to render the judgment, 
more than there is to confine the authority to renew a judgment 
of the Superior ‘Court, to the Judge whochanced to preside in 
that Court, when the judgment was rendered. And Justices’ 
Cuurts are not, and were not, at the date of the Act in question, 
without written memorials of their judgments. The Act of 
1809, requires “each Justice of the Peace, in this State, to 
‘keep a fair and legible book of entry of all civil proceedings 
had before him, for the recovery of debts, &c.” (@obd’s Dig. 
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638.) By means of this “book”, a successor to the Justice 
who renders a judgment, becomes as well qualified to revive 
that judgment, as that Justice himself was. 

[2.] The jurisdiction to.revive a judgment of a Justices’ 
Court, is not, therefore, confined to the Justice who rendered 
the judgment, but is equally extended to his successors. 

[8.] Nor is there anything in the Act, which requires the 
applicant for reviving a judgment of a Justices’ Court, to make 
affidavit that the judgment has not been paid off or satisfied ; 
and if there is not anything in the Act which requires this, 
there is nothing anywhere that does; for, the whole proceed- 

ing for revivor, is given by the Act. 

[4.] In reviving a judgment, isinterest to be counted on it for 
the time during which it has been dormant? It is. 

This is to be inferred; from the last clause of the proviso, 
“but the lien of such revived judgments on the property of the 
defendants thereto, shall operate only from the time of such 
revival’, as the mention of one thing is the exclusion of oth- 
ers. The inference is, that the judgment, when revived, is to 
be as if it had never died, in all respects except one, viz: lien. 
It is, therefore, to bear interest as if it had been left continu- 
ously alive. 

Besides, this is the dictate of natural justice, if indeed, it is 
not the express command of positive law. The judgment of 
revivor, is but evidence that a debt—a liquidated demand— 
has never been paid, although appearances may be to the con- 

trary. And the law makes liquidated demands bear interest, 
during the whole period through which they pass unpaid. 

It follows, that the judgment of the Court below, on all the 
points, ought to be affirmed. 


voL. xv.. 56 
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No. 61.—W. Dovauerry and others, plaintiffs in error, vs. B. 
W. WALKER and others, defendants in error, 


[1.] Where an executor, who resides out of the State, and is insolvent, and 
is seeking, by the aid of our Common Law Courts, to get possession of a 
fund belonging to the estate, which it is apprehended, will. be wasted or 
misapplied, a Court of Equity will, by process of injunction, restrain him 
trom fyrther prosecuting his proceedings at Law, until he voluntarily comes 
in and submits himself to the jurisdiction of the Court, to a bill filed by the 
creditors, for the protection of the fund. 


In Equity, in Muscogee Superior Court. Decision by Judge 
CRAWFORD, February Term, 1854. 


In 184—, James C. Watson died, leaving a considerable es- 
tate, both real and personal, including a claim against the Go- 
vernment of the United States, at that time unadjusted. He 
was largely indebted, at the time of his death, by judgment 
and otherwise. Two of the executors named in his will, viz: 
John A. Watson and Benj. W. Walker, qualified as such, and 
became possessed of the large estate. The executors, shortly 
thereafter, entered into a fraudulent combination, with Daniel 
McDougald and others, to defraud the creditors of the estate, | 
and to divide among themselves, the whole of the said property. 

A motion was subsequently made before the Ordinary, to 
remove Watson from his office, as executor, which was done by 
the order of that Court. A rule was also passed, requiring 
Walker to show why he should not be removed, also, on the 
ground of his removal beyond the limits of this State. No 
cause being shown, Walker was removed, on that ground, and 
M. Torrance appointed administrator, de bonis non, cum, §e. 

In 1852, the claim against the General Government having 
been allowed, and ordered to be paid to the “legal representa- 
tive’ of James C. Watson, Walker moved, in the Court of Or- 
dinary, to resoind the order removing him—for the reason, that 
the ground for such removal was insufficient, in law. . He also 
moved to revoke the letters granted to Torrance, which was 
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subsequently done. The former order was refused by the Or- 
dinary, and Walker appealed. The Superior Court affirmed 
the decision of the Ordinary ; but upon appeal to the Supreme 
Court, this decision was reversed. 

W. Dougherty and others, creditors by judgment, of James 
C. Watson, before such judgment of reversal was executed, 
filed their bill in Equity, charging the foregoing facts, among 
others; and farther, that Walker was “utterly and hopelessly 
insolvent’, large judgments against him standing open and un- 
satisfied. That Walker was endeavoring to be restored to the 
executorship, simply for the purpose of receiving from the Go- 
vernment of United States, the amount allowed for said claim, 
viz: $25,000, m order to defraud the creditors. In fact, that 
he had repeatedly and openly declared, that they never should 
have any portion thereof, unless they would agree to release a 
moiety thereof to him or his family. That Walker refused to 
come within the limits of the State, or otherwise submit ‘him- 
self to the jurisdiction of the Courts of the State; and conse- 
quently, could not be made to give security for the faithful dis- 
charge of his duty. That so soon as restored, he will receive 
the fund, before the Ordinary could proceed to dismiss him 
from his office. The bill prayed an injunction, restraining Walker 
from prosecuting his application, to be restored as executor, un- 
til he should submit himself to the jurisdiction of the Courts, 
and for general relief. 

On motion to dissolve this injunction, the Court below dis- 
solved the same, except so far as to restrain Walker from ap- 
plying for or receiving the fund from the General Government. 

To this decision, modifying the injunction, complainants ex- 
cepted. 


Judge BENNING having been formerly of counsel in this case, 
did not preside. 


Doveuerty for plaintiffs in error. 


IvcraM, for defendants. 
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By the Court.—Lumpxtn, J. delivering the opinion. 


[1.] All the objections urged against the relief prayed for, 
in this bill, may be reduced to one—and that is, that: Equity 
has no jurisdiction. 

Here is a trust fund, to be administered by the executor of 
the will, for the benefit of the creditors of the estate of General 
Watson. The executor is an officer of the Ordinary, and ac- 
countable to that tribunal, for his conduct. And to authorize 
a Court of Chancery to interpose, requires a strong case. Does 
the bill filed by the creditors, contain such charges as to justify 
the exercise of the extraordinary power which it invokes? 

Now, if it could be shown that it was competent for the Or- 
dinary, or any other Common Law Court, to protect the fund, 
the loss of which is menaced, the complainants would be remit- 
ted to that forum. . But counsel for the defendant in error, 
Lave wholly failed to suggest any means by which this could 
be done. None has occurred to this Court. True, the Ordi- 
nary can compel an insolvent executor, who is likely to waste 
or mismanage an estate, to give security. But the party in 
default must first be cited, and thirty days must necessarily in- 
tervene, before the Court can act.. In the meantime, however, . 
the mischief has been done; the fund has been squandered. by 
the irresponsible representative. In every case, to make the 
remedy, by injunction, effectual, it must be moulded according 
- to the exigency of the particular facts. 

Here, the executor who is seeking to get the possession of 
this fund, resides out of the State. He is utterly insolvent, as 
the bill alleges. Jurisdiction cannot be acquired over his per- 
son, under the bill, for he cannot be personally served. Should 
he be allowed to obtain this advantage, by prosecuting his suit 
at Law, in this State, while he refuses, voluntarily, to submit 

‘ himself to its Equity jurisdiction, in relation to the same cause, 
and the same subject-matter ? 

Did Mr. Walker live within our limits, he could be reached 
and restrained, in relation to this fund. Residing, as he does, 
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abroad, does courtesy require that he should occupy any better 
situation?’ We must love our neighbors as, not better, than 
ourselves. 

We think the Court of Chancery, by its process of injune- 
tion, should compel him to abide ‘by the same measure of jus- 
tice which would be meted out to him, were he a citizen of the 
State. This is equality—and equality is equity. 





No. 62.—Wma. A. Buack, plaintiff in error, vs. Ropert C. 
Back, defendant in error. 


[1.] A plea to a bill in Chancery, intended as a pure plea, which does not 
bring forward some new matter, displacing the Equity, is bad. When ,the 
bill is demurrable on its face, for matter which is set forth in such a plea, 
the latter should be over-ruled. 

[2.] Though a bill be not framed with accurate precision, yet, the allegations 
will be sufficient, if they clearly and distinctly apprise the defendant of 
what he is called on to defend. 


{3.] The rule, that ina Court of Equity, real estate owned by a partnership, 
may be treated as a part of the partnership funds, and as personal proper- 
ty, grows out of the nature of the partnership, its exigencies and relations, 
is intended to remedy the universality of the Common Law, and is not 
adopted as an arbitrary rule, by which aCourt of Equity transmutes real 
estate into personal, because it is partnership property. 

[4.] Payment of the purchase money, in the case of a parol contract, con- 
cerning lands, is not, per se, such performance, or part performance, as 
will take the case out of the Statutes of Frauds. But such payment, ta- 
ken in connection with other acts, as the taking of possession and putting 
improvements on the land, will constitute such performance. These other 
acts, however, must unequivocally refer to, and result from the agreement. 

[5.] If, because a contractis contrary to the Statute of Frauds, specific per- 
formance cannot be decreed—for the same reason, an account cannot be 
decreed. 


In Equity, in Marion Superior Court. Decision on demur- 
rer, by Judge Crawrorp, February Term, 1854. — 














446 SUPREME COURT OF GEORGIA. 
Black vs. Black. 








The bill filed by Robert C. Black, in this case, alleged, that 
in 1849, E. G. Cabaniss purchased certain parcels of land, on 
behalf of himself, Wm. A. Black and Wiley Powers,-in equal 
interests, with a view to lay out a portion thereof. in city lots, 
in the contemplated Oglethorpe City, and to dispose of the 
same, and the balance of the lard, on speculation, for the ben- 
efit of the said partners; that in 1849, William A. Black sold 
to complainant, ‘for a valuable consideration’’, the one-third 
of all his interest in the lands aforesaid, including his interest 
in the said ferry, and in all the moneys and proceeds arising 
from the sale of said lands, and from the use of said ferry, 
and from all the speculations and profits consequent thereup- 
on—he promising to make complainant a written transfer 
thereto; that he has paid Wm. A. Black»a large sum of money 
therefor—$1,000 or some other large sum—all that he was 
called on, or was bound to pay, by his contract. As evidence 
of a payment, complainant attached, as an exhibit, the follow- 
ang memorandum : 


6 | 900—I1st payment on Maddox. land. 


3 | 150 

50—R. C. Black’s part, paid by him. 
6 | 880—Full payment of Ichaconner land. 
3] 55 

18—R. C. Black’s part, paid by him. 
6 | 120—Ist payment on Bacon land. 
3 | 20 


"6.66-—R. C. Black’s part, paid by him. 
:. 6 | 100—1st payment on Tuber land. 


8| 16.66 


5.55—R. C. Black’s part, paid by him. 
(Signed,) WM. A. BLACK. 
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The bill alleged, that William A. Black had paid complain- 
ant, in pursuance of the said contract, $800, in part of the 
profits of the partnership. That the profits have been very 
large—complainant’s share being $15,000, or some such sum. 
That, in consequence of this contract with Wm. A. Black, and 
relying on his good faith, to execute the same, complainant 
was induced to change his residence, and remove to the City 
of Oglethorpe, and erect expensive buildings, at a cost of 
$8,000, upon one of the lots, then owned by the said partners.. 
That if W. A. Black is allowed to repudiate the said centract,. 
it will operate as a gross and iniquitous fraud upon complain- 
ant; and in great loss, in the depreciation of the value of the 
improvements made by him—which improvements, he alleged, 
were made at the solicitation of defendant; and with a view, 
in a great measure, to enhance the value.of the said town lots. 
The prayer of the bill, was fora decree, requiring Wm. A. 
Black to execute a written conveyance to complainant, for his 
interest in the lands unsold ; and to account for the profits of 
those sold, and the rent of the ferry; and for general relief. 

. To this bill, a general demurrer was filed, and also a plea 
of the Statute of Frauds. To the sufficiency of this plea, 
complainant excepted. This exception, and the general de- 
murrer, were heard together. The Court over-ruled the demur-: 
rer, and sustained the exception to the plea. 

These decisions are assigned as error. 


Judge Bennine having been formerly of counsel in this 
case, did not preside. 


S. Jones and B. Hitt, for plaintiff in error. 
Smitu and §. Hatt, for defendant. 
By the Court.—Srannes, J., delivering the opinion. . 


—-. 


[1.] The defendant, in the Court below, filed his general de- 
murrer, and also, by his plea, relied upon the Statute of Frauds, 
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as a bar'to complainant’s right to recovery. The plea was 
intended as a pure plea, and was bad, because it did not bring 
forward some new matter, displacing the equity of the bill. 
The matter brought forward, was that which already as distinct- 
ly appeared in the bill, viz: that the contract set out, was a 
contract or sale of lands, or an interest in, or concerning them, 
and was void by the operation of the Statute of Frauds. ‘The 
bill, therefore, being on its face, for this reason, demurrable, 
the plea was properly over-ruled. Billing vs. Flight, (1 Madd. 
| X80. 1 Smith Ch. P. 218.) 

The leading distinction between a plea and demurrer is, that 
the former is used as a defence, where the defect is not appa- 
rent on the face of the bill; while the latter is the proper de- 
fence, where the defect is-apparent on the bill. Cockburn vs. 
Thompson, (16 Ves. 325. Mitford 297.) 

The plea being over-ruled, it remained to be determined 
whether or not the demurrer should be sustained. 

[2.] The first ground of demurrer was, that the complain- 
ant had not distinctly and definitely set forth his cause of action ; 
that the bill showed no consent of the other partners to the 
contract between complainant and defendant; and that his 
allegation, that he had purchased from defendant one-ninth of 
his interest inthe co-partnership, which is set forth, is contra- | 
dicted by an exhibit, which shows that his interest was only 
one eighteenth. 

As suggested in the argument, the exact umount of con- 
sideration is not specified; but itis averred, that a valuable 
consideration was paid, and that complainant had paid all 
thereof, that had been required of him, or that he was bound 
to pay. In our opinion, the consent of the other partners 
was not necessary to the validity of the contract, in the light 
in which we view it, as a contract between Wm. A. Black, in 
his individual character, and the complainant—the former sell- 
ing to the latter, an interest in the ultimate profits and avails 
of that copartnership, and not an interest in the copartner- 
ship itself. The complainant insists, that he exhibits the mem- 
orandum, which, it is said, contradicts his statement as to the 
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amount of his interest, not for the purpose of showing the. 
quantity of his interest, but with the design of showing part 
payment and performance. The exhibit, too, is susceptible of 
explanation, ‘by proof; and forthe matter of that, we are not 
prepared to say, that the complainant might not recover, ac- 
cording to his proof, a less amount than he claimed in his ill, 

On the whole, though the bill is not framed with precision, yet, 
' we think the allegations sufficiently distinct, to apprise the de- 
fendant,.clearly, of what he is called upon to answer and defend. 

“[8.] We proceed to consider, whether or not, the contract, 
in this case; is within the Statute of Frauds. 

If this bill were not brought “upon a contract or sale of 
lands’’,.it was certainly, in the language of the 4th section of 
the Statute, brought to enforce or have redress upon “an in- 
terest in and concerning them’’, unless, as is insisted by the 
counsel for the complainants, these lands, guoad the purposes 
of this agreement, are’to be considered as personal property. 

It is true, that in a Court of Equity, real estate owned by 
a partnership, may be treated as.a part of the partnership 
funds, and, as a consequence, as personal estate. Lake vs. 
Craddock, (3 P. Wms.158.) Elliot vs. Brown, (9 Ves. 597.) 
Thornton vs.. Dixon, (3 Bro. Ch. R.199. Collyer on Part- 
ner, 68, 76.) But this rule grows out of the peculiar nature 
of the partnership relation, and is adopted for the purpose of 
doing justice between partners, or between them and others 
having dealings with them, and for the purpose of properly ad- 
justing the relations between them, or between them and oth- 
ers having dealings with, or relations to the partnership. It is 
not an arbitrary rule, as counsel seem to imagine, by which a 
Court of Equity transmutes real estate into personal property, 
when it is once owned and possessed by a partnership, and 
causes it to take that character outside of, and independent of 
the exigencies of the partnership, and as to persons having no 
relation to that partnership. 

In this case, whatever may be some of the loose averments 
of the bill, the complainant, by his counsel, in this argument, 
VOL. XV. 57 
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explicitly assumes the position, (which the bill shows, as a whole, 
to be correct,) that his purchase was of.an interest inthe 
profits, to be realized by the defendant, from the sale of these 
lands by the partnership ; and that he was not and could not 
have been a partner, or had any relation to the partnership, 
himself. Wm. A..Black was individually responsible to him, 
according to the case made, and not as one of the partnership. 
The complainant, then, was a stranger to this firm, and as to 
him, these lands were, to all intents and purposes, real estate. 
Being thus, as to him, real estate, his contract was in relation 
to an interest inand concerning lands, and was within the Stat- 
ute of Frauds, and must_be held void, unless there-has been part 
performance. 

[4.}] According to this record, has there been such part per- 
formance? iis agreed, that payment of the purchase money, 
in such a case, per se, is not such part performance as will take 
a case out of the Statute. But it is insisted, that in addition 
to this, there has been, in this case, performance, by the re- 
moval of the complainant, upon one of the lots—the taking 
possession of, and improvement of the same. 

This question must be determined by the contract itself, as 
it appears in the bill. As it is there set forth, it does not, 
with sufficient distinctness, appear that there was any agree- 
ment between the parties, that the complainant should remove 
upon the land in question, or that he should put improvements 
upon the same, in order to enhance the value thereof, for the 
purpose of the ultimate sale or speculation in the same. . The 
bill plainly shows, that this purchase was made for purposes of 
speculation; and if the complainant desired to rely upon the 
fact, that he had taken possession of one of these lots, and 
put improvements upon it, in accordance with an agreement 
had with the defendant, he should clearly and definitely set 
- this forth. In our opinion, this has not been done. 

The case is different, where one purchases. real estate, by 
parol agreement, for the purpose of taking possession of the 
same, pays the whole, or a considerable portion of the pur- 
chase money, and relying upon the good faith of the seller, 
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to make him title, goes into possession’ of the land, and puts. 
valuable improvements upon it—all being done in pursuance 
and in contemplation of the contract.. Such are the cases 
which have been cited. In all these cases, the act of part 
performance is held as “unequivocally referring to and re- 
sulting fromthe agreement”. In such, and only such cases, it 
is held, that a party who has permitted another to perform acts 
on-the faith of anagreement, shall not insist that the agree- 

ment is bad, and that he is entitled to treat those acts as if the 

agreement had never existed. Morphett vs, Jones, (1 ‘Swanst. 

181.) Hari of Aylesford’s Case, (2 Strang. 783.) Lacon 

vs. Mertins, (3 Atk. 1.) Wells vs. Stradling, (8 Ves. 381.) 
Lester vs. Foxcroft, (2 Vern. 456. And see S. Ci in’ 1. W. 

f T. L. C.512, and cases there cited.) 

In this sense it was, that this Court designed to be under- 
stood, no doubt, in the case of Robson, adm’r, vs. Harwell and 
Wife, (6 Ga: R.689.) 

[5.] For the reason that specific performance cannot be de- 
creed in this case, an account cannot be decreed. If the con- 
tract was contrary to the 4th section of the Statute of Frauds, 
it was void; and, of course, can be, for no. purpose, enforced. 





No. 63.—Ricnarp W. Roxre, plaintiff’ in error, vs. Lucius 
Rotrr, defendant in error. — 


[1.]- In cases in which the annual profits of an orphan’s estate, are not suffi- 
cient for his education and maintenance, it is the duty of the guardian— 

Ist. To report that fact promptly to the Court of: Ordinary. 

2d. To abstain from applying any.partof the estate to the use of the 
orphan, except such as may be necessary for his mere maintenance, until 
the Court, after recciving the report, has refused or failed to’bind out the 
orplian, if it\should refuse or fail’so. to do} in which case, the guardian, — 
from thenceforth, need no longer abstain from applying the estate tothe 
education and maintenance of the orphan. 
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3d..And it is the duty of the Court of Ordinary, on being informed of 
the insufficiency of the estate, promptly to bind out the orphan, in terms 
of the Act of 1799 on the subject, if that be possible. 


.[2.] If, before the appointment of a guardian, debts for necessaries be incur- 
‘red by an infant, the guardian, after his appointment, must pay them out.of 
the infant’s estate, even though that estate be so small,ihat the annual profits ‘ 
of it may not be sufficient for the infant’s education and maintenance. 


i[3.] The allowance to a guardian, of his account, by the Court.of Ordinary, 
is prima facie evidence of the existence of all of the facts, the existence of 
“which is necessary to make the allowance right. Such evidence is subject q 
to be rebutted. . 


In Equity, in Talbot Superior Court. Tried before Judge 
CRAWFORD, March Term, 1854. : 





This suit was by Lucius Rolfe against R. W. Rolfe, his 
guardian, for an account, as such. The defence was, that 
his estate was very small, and that the whole of it had been 
necessarily expended in the maintenance and education: of the 
ward, which appeared by the returns, as allowed by the Court 
‘of Ordinary ; a part of these disburaments were for debts ex- 
isting at the time the guardian was appointed. 

The Court charged the Jury, that the general and strict rule 
‘of law was, that a guardian was not allowed to break in upon 
‘the capital of his ward for maintenance and education ; and: 
‘that, when the income was insufficient for this purpose, the law 
‘required that the ward should be bound out as an apprentice. 
But, in extreme and extraordinary cases, it would be allowed 
the guardian to consume a part, or all, of the ward’s capital ; 
and one was, when the ward manifested such brilliancy of intel- 
lect or genius, as to give much promise of usefulness or dis- 
tinction.’ Another was, when the ward was infirm and unable 
to labor, and no person would receive him as an apprentice. 

Counsel for the guardian requested the Court to charge, that 
it was the duty of the Court of Ordinary, and not of the guar- 
dian, to bind out the orphan. ‘The Court charged as requested, 

‘adding, that it was the duty of the guardian to report to the 
‘Court, the fact of the insufficiency of the income tosupport the 
‘ward. 
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They farther requested the Court to charge, that. under the 
4th section of the Act.of 1799, the Ordinary had discretion; 
ary authority, as to the binding out of orphans, in cases where 
the annual income of the estate is insufficient for the education 
and maintenance of the ward. This charge the Court refused 
to give. 

They farther requested the Court to charge, that the allowance 
and approval.of the disbursement of defendant, as guardian, by 
the Ordinary, was prima facie evidence of their reasonableness 
and propriety ; and that the burthen was on complainant to 
prove to the contrary; and in the absence of such. proof, they 
must findin conformity with such returns. The Court refused 
so to charge, as a whole, but charged that such returns, ap- 
proyed by the Ordinary, were, prima facie, correct; yet, if, on 
looking into the pleading and proof, they should find these dis- 
bursements were not confined to the annual profits or income, 
but exceeded the same, then, they would inquire whether any 
extraordinary circumstances were shown in the case, to justify 
such excess, as already charged. 

- To all of which-charges and refusals to charge, defendant 
below excepted, and error was assigned thereon, in this Court. 


L. B, Smuru; B. Hit, for plaintiff in error. 
_E..H. Worrit, for, defendant. 
By the Court.—Brnn1ix@, J. delivering the opinion. 


A part of the fourth section of the Act of 1799, “for the 
better protection and security of orphans and their estates”, is 
in these words: ‘‘ All guardians shall be allowed, in their ac- 
count, to charge all reasonable disbursements and expenses, 
suitable to the circumstances. of the orphan committed to his 
eare. And where it shall appear to said Court that the annual, 
profits of the estate of any orphan is. not sufficient for the edu. 
cation and maintenance of such orphan, it shall be the duty of 
such Court, forthwith to bind out such orphan, for the whole oe, 
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such part of the-time of stich orphian’s mitiority, ‘as to them 
shall seem best; andthe person to whom such orphan shall be 
bound, shall undertake to clothe and maintain such apprentice, 
in such manner as said Court may direct, and‘shall cause such 
apprentice to be taught to. read and write. the English lan- 
guage, and the usual rules of arithmetic’. (Cobb's Dig. 
312.) 

Under these words, what i is the duty of the lafertor Court? 
and what is the duty of the guardian, in cases in which the 
annual profits of the orphan’s estate, are not sufficient. for his 
education and maintenance ? 

As to the duty of the Court, the language is plain and per- 
emptory. “It shall be the duty of such Court, forthwith to 
bind out” the orphan ; not to bind him out or not, at its dis- 
cretion. 

It seems to us, that the Court has no discretion. It must 
bind out the orphan, if that be possible. — This is its'duty. 

What is the duty of the guardian? To’make it“ appear” 
to the Court, “that the annual profits” are “ not sufficient for 
the education and maintenance” of the orphan; so that the 
Court may know that-a case exists, requiring it to act/. This 
is such a fact, that hardly anybody can know Of its existence, 
except the guardian. And the words quoted, seem to assume, 
as a matter of course, that it is a fact to be communicated to 
the Court by the guardian. “All guardians shall be allowed, 
in their account, to charge all reasonable disbursements and 
expenses, suitable to the circumstances of the orphan commit- 

ted to hiscare. And, where it shall appear to the Court that 
the annual profits”, &¢,—how appear? fromthe “‘account” ren- 
dered by the guardian, most certainly. And these words 
were, doubtless, right in this assumption; for it had been-de- 
clared in the next preceding section of the Act, ‘to be the 
duty of all such guardians, executors and administrators,. to 
rénder a full'and correct account of the state and condition of 
such estates as they might “severally have in their possession, 
to'the first’ term of the Inferior Court”, ‘&e. and a full-and 
cbrrect account of the estate, ‘and condition of such éstates 
could not be, unless it contained a statement of “annual profits”. 
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So, it was thus made the duty of the guardian to communicate: 
to'the Court, the amount of annual profits. 

By the law, generally, it is the duty of the jibedias to: ides. 
cate.and maintain the ward, and over this duty the Inferior: 
Court -hassupervision. ((@o0bb’s Dig. 312, 321.) For the per-. 
formance of this duty, therefore, the guardian must account to 
the Court.’ This he cannot do, without, at the same time, 
showing whether the annual profits of the estate, are sufficient 
or tnsuffictent for the education and maintenance of the or-. 
phan. 

All which considered, it may be safely said, that. it is the 
guardian upon whom the duty is imposed, to make it “appear” 
to the Inferior Court, that the annual profits of the orphan’s 
estate, aré not sufficient for his education and maintenance, if 
that be the fact. 

The object of this fourth section of the Act plainly was, if 
possible, to procure for the orphan education, and maintenance, 
and yet, at the same time, preserve for him, intact, his little es- 
tate ; for the person to whom he is to be bound, is to undertake: 
to clothe and maintain him, in such manner.as)the Court may 
direct, and is to teach him to read and write English, and the 
usual rules of arithmetic. 

This object would be defeated, if the guardian, instead of 
being required to report to. the Court the insufficieney of the 
annual profits of the estate, for the orphan’s education and 
maintenance, to the end that the Court might bind him out, 
should be allowed to consume such estate in his education and 
maintenance, before making any such report. 

It follows, that it.is not only the duty of the guardian to re- 
port to the Court, the insufficiency of the annual profits, but 
also, his duty to leave such profits, as well as the body of the 
estate, untouched, until the Court, after receiving the report, 
fails or refuses to bind out the orphan. If, after receiving 
this report, the Court fails or refuses to bind out the orphan, 
then, the guardian may apply the orphan’s estate, however 
small, to his maintenance and education, according the exi- 
gency of the case. For, in all events, the orphan must be 
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maintained—edueated if possible—must live. Amd this rea- 
son would doubtless justify the guardian, in applying a portion 
of the orphan’s estate to his maintenance, for’a reasonable 
time, preceding the guardian’s. report of. insufficiency to the 
Court, and for tle time taken by the Court, for acting on’ ngiie 
report. 4 

f1.} It appears, therefore, that in cases in which the annual 
profits of’ the estate of an orphan. are not sufficient forhis.edu- 
eation and maintenace, it is the duty of his guardian— ~ 

Ist. To report that fact promptly to the Court of Ordinary. 

2d. To abstain from applying any part of ‘the estate to the 
use of the orphan, except such as may be necessary -for his 
mere maintenance, until the Court, after receiving the: report, 
has failed or refused to bind:out the orphan,if it should fail or 
refuse so to do ; in which cas¢, the guardian, from thenceforth, 
need no longer abstain from-applying the estate of the wt 
to his education and maintenance. 

8d. And the duty of the Court of Ordinary, on receiving the 
report of insufficiency, promptly to bind out'the ‘orphan, on the 
terms prescribed by the Act, if that be’ possible. 

[2.] So much forthe duties of the guardian, and of the In- 
ferior Court, respectively, under the Act aforesaid, of \1799. 
But in this case, the duties of guardian and Court,.are not all 
regulated by that Act.. The orphan had incurred a part of the 
debts, or items contained in the guardian’s account, which was 
allowed him by the Court, before the guardian’s appointment. 
These items-were for the board and education of ‘the orphan; 
that is, were for necessaries supplied by strangers to the or- 
phan, for education is a necessary. (Macpherson on Infants, 
498. Ooke Litt.): Aud, for necéssarie3,.an. infant, although 
he may have no guardian, may bind himself; that is to say, a 
debt for necessaries, is good against an infant's estate. ‘These 
debts having been contracted before the. guardian’s: appoint- 
mént, he was not in fault for not having interposéd action,: un- 
der the Statute of 1799, to prevent their being contracted. 
In such a case, the debts must stand as if that Act did not ex- 
ist jand therefore, they must stand good against the infant's 
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estate, being for necessaries supplied to the infant. The 
guardian, therefore, might well pay them; and if he did pay 
them, the Inferior Court could not but approve the payment. 
As to these items of debt, the case is not within the Act of = 
1799. ‘4 

[3.] In this case, the account. of the guardian had been 
allowed by the Inferior Court. That allowance, was prima 
facie evidence of the existence of all the facts necessary to 
make the allowance right—for instance, of the existence of the 
facts that the guardian, before the origin of those items in the 
account, which are of a date subsequent to his appointment, 
had informed the} Inferior Court of the insufficiency of the an- 
nual profits, &c. and that the Court, after this, had refused or 
failed to bind out the orphan. — 

Such prima facie evidence is, however, subject to be rebut- 
ted, by proof that the facts presumed from it to exist, or to 
have existed, really do not exist, or have not existed. 7 

All which things being so, it is manifest that the Court be- 
low committed some errors, and also what those errors are. 

Wherefore, there ought to be a re-hearing of the case. 


























No. fi4.—Etiszan Cook, plaintiff in error, vs. THackER V. x 

‘ WALKER and others, defendants in error. pe 
[1.] By the Common Law, the word “ heirs” is necessary to be. employed in “a 

a grant, in order to pass an inheritable fee: but, under the Act of 1821, 


words of restraint must be added, in order to carry a less estate. “a 


[2.] Whenever an estate is given, in Georgia, either by deed or will, to a 
person, generally or indefinitely, with the unlimited power of disposition 
annexed, it invariably vests the absolute fee in the first taker; and 
neither a remainder, nor an executory devise, can be limited over, upon 
such an estate. 


VoL. xv. 58 
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[8.] Where the donor or testator, gives to. the first taker an estate for life 
only, by certain and express words, and annexes to it a power of disposal, 
in that particular and special case, it has been held, that the donee -or de- 
visee for life, will not take the fee, notwithstanding” ‘the distinct gift of the 
power of disposition. Wherever a fee simple is given, by apt and appro- 
priate words, to the first taker, with the addition of the absolute power of 
disposal, in oak case, the fee will never be cut down or restricted toa 
life-estate, by implication. 

{4.] “ When a principle is settled, no conjecture or private imagination, can 
shake a rule of law, which must govern”. (Per Lord* Mansfield, ‘in Cow- 

‘ per, 355.) No intention; however manifest, can contravene the positive 
rules of law—technical though they may be. 

[5.] Supplemental bills may be sanctioned by. the Judges of the Superior 
Courts, iat Chambers and during vacation—reserving to the cpppare party 
the benefit of exception. 

[6.] On an ez parte application, to file a supplemental bill; the Chancellor will 
examine the question, so far as to see that the privilege is not abused, for 

-the purposes of vexation and delay to the defendant; and in a doubtful 
case, he may require notice to be given beforehand, of whe application, to 
the defendant. 

[7.] Itis not competent for the Judge of the Superior Court, to compel a de- 
fendant to appear before him at Chambers, out-of the county of the de- 
fendant’s residence, and where the cause is pending, to answer interrogato- 
ries, with a view to take the property in controversy, out of his hands, and 
place it in the possession of a receiver. 

[8.] The Chancery powers of the Superior Courts considered. 

[9.] Rule of Equity Practice, adopted by the Judges, in Convention, in July, 
1796, at Louisville, prescribing the mode in-which their Equity powers 
were to be carried out. 

[10.] The records of the-oldercounties in this State, establish. the fact, that 
both before and subsequent to the Judiciary Act of 1799, the Superior 
Courts of Georgia were in the constant habit of exercising all the Chance- 
ry powers, which appertained to Courts of Equity, im England, so far as 
the same were suited ‘to: our circumstances and ferm of government. The 
game proof is furnished, by the Reports ofthe Messrs. Charlions, father and 
son—the volume of decisions made by the Superior Courts of this State, 
and published by authority of the Legislature ; as well as by Dudley's Re- 

ports, of the cases decided by the Judges, in Convention. The fact, as to 
the extent of the Equity powers. exercised by our Courts, is verified by the 
experience and practice of the bar, throughout the State. There are nu- 
merous Acts, in our Statute Book, which recognize the existence of Equity 

" powers, in our Superior Courts; which have no where been conferred ex- 
pressly by the Legislature. 


[11.] Acts have been passed by the General Assembly, regulating the Equity 
Jurisdiction of the Superior Courts, in certain cases ; but tliey were not de- 
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signed to delegate any new power, but were either declaratory of the law 
as it already existed, or directory, as to the mode of its application. 


[12. ] No Act has been passed, prohibiting the exercise of any Equity power, 
by the Superior Courts. All lias been conceded or acquiesced i in, in this 
respect, which has been claimed. 


In Equity, in Harris Superior Court. Decisions by Judge 
CRAWFORD, March Term, 1854. 


The questions in this cause, arose upon the construction of 
the following marriage settlement : 


Grorera, Harris County: 

Whereas, a marriage is about to be solemnized between Eli- 
jah Cook and Mary V. Walker, both: of the county of Harris 
and State of Georgia; and whereas, the said Mary V. is pos- 
sessed, in her own right, and as of her own property, of a large 
amount, of property—consisting of lands, negroes and stock, of 
all kinds, money and choses in action, and it is desired and 
agreed between the said Elijah Cook and the said Mary V. 
Walker, that she, the said Mary V. should have the entire con- 
trol, rents, issues and profits resulting from and growing out of 
the said property, and that the title to said property should 
vest and be in some proper person, for the use, benefit and 
control of the said Mary V. Walker. Now this indenture, 
made and executedthis 18th November, 1834, between Mary 
V. Walker-‘and Elijah Cook, her intended husband, of the one 
part, and. William G. Walker, of the county of Harris and State 
aforesaid, of the other part— Witnesseth, that the said Mary 
VY. Walker and Elijah Cook, for and in-consideration of. the 
said marriage, about to take place and be solemnized, have 
bargained, sold and conveyed unto the said. William G. Walker, 
(all the property, specifying it,) whether in her possession now, 
or which may hereafter come into her possession, together with 
the increase of the negroes and the stock, of whatsoever kind it 
may be. Also, all the property which she may hereafter be- 
come entitled to, by descent or distribution, from any person 
related to her, or by purchase, or by will, or gift, from any 
person whatsoever, together with its increase. 
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» Lo Have and to Hold the said property, with itsincrease, to 
Wm. G. Walker, the said trustee, to and for the following uses 
and trusts, to-wit: that the said Mary V. Walker is and shall 
be entitled to take and keep possession of the same or any’part 
thereof, and to appropriate the rents, issues and profits, in any 
and: every way she may think proper; and that she may and 
shall be at liberty to sell and dispose of and to give away, ei- 
ther by deed, will or otherwise, all or any part of the saime, as 
she may think proper. And the said trustee’shall be bound to 
join in said conveyance, except by will, (which she may sign alone,) 
to any person or persons to whom she may desire itto be made, 
upon her application, in writing, to said trustee. And that the 
said Mary V. Walker may and shall have the entire manage- 
ment and control of all the said property, unrestrained, by éi- 
ther the said trustee or ‘her intended husband, Elijah Cook. 
And in case the said Mary, V. Walker should die without ma- 
king any disposition of the said property, then, the said prop- 
erty, which may belong to her, af the time of her death, shall 
be divided among her children, if there be any then living ; 
and in case there be no children, nor issue of children, living 
at her death, then to be divided among her mother, brother and 
sisters, share and share alike. The issue of a brother or sis- 
ter, to share in the;place of its father or mother. (The deed 
then, provided for the selection of another. trustee, by Mary V. 
Walker, in certain contingencies, and was signed and attested 
properly.) 

Mrs. Cook died, without leaving children. or issue ‘of. chil- 
dren, and without making any cages of the property, in 
any manner. whatever. 

.A bill was filed by the brothers and sisters of Mrs,’ Cook, 
against Elijah Cook, praying the-delivery of this property, and 
account for its profits, since the death of Mrs. Cook. A. sup- 
plemental bill was subsequently filed and allowed, in vacation, 
praying bond and’security for the forthcoming of the property. 

. To this bill a demurrer was filed, for want of equity. The 
Court over-ruled the demurrer, and this is the first error as- 
signed. . 
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Counsel for defendant then moved to dismiss the. supplemen- 
tal bill, on the ground that the order allowing it, was granted 
in vacation. .The Court refused the motion, ‘and this is as- 
signed as error. : , 

Counsel moved a rule nisi against the defendant, to show 
cause why he should not be attached, for failure to appear be- 
fore the Judge at Chambers, in Muscogee county, to answer 
interrogatories filed, and to turn over the property to a receiver. 
This was resisted; on the ground that the defendant ‘could riot 
be forced to go out of his county, for such purpose. This was 
over-ruled by the Court, and this decision is assigned. as errer. 


Judge Bennie having been formerly of counsel in this case, 
did not preside. | 


S. Jones and Ramsey, for plaiatiff in error. 
IneraM; Dovenerty, for defendants. 
By the Court—Lumpxkin, J. delivering the opinion. 


[1.] Our first-impressions, as to the Law of this case, were 
very strong, and subsequent examination and reflection have 
tended only to confirm them. 

We are clear,, that-under this marriage settlement, Mrs. 
Cook took an absolute fee in allthe property, real and personal, 
thereby conveyed; and consequently, that the remainder over, 
is void; inasmuch as’a fee cannot be limited on a fee. 

By the laws of this State, the word “heirs” is not necessary 
to create an estate of inheritance, by deed; for, by the Act of 
1821, ‘all gifts, grants, feoffments, bequests, devises and con- 
veyances of every kind, whatsoever, of real or personal property, 
thereafter made or executed; shall be held and construed to vest 
in the person or, persons to whom the same are made or exece- 
ted, an absolute unconditional fee simple estate, unless it be other- 
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wise expressed, and a less estate mentioned and limited in such 
gift, grant, feoffment, bequest, devise or’ nos tat (Pre 
Dig. 246,27.) 

While by the Common Law, therefore, « heirs” is the only 
word that can be employed in a grant, to‘ pass an inheritable 
fee ; under this Statute, words of restraint must-be —— in or- 
der ‘to carry’a less estate. 

[2.] We hold it to ‘bean incontrovertible rule,’ then, that 
whenever an estate is given, in Georgia, either by deed or will, 
to a person, generally or indefinitely, with the unlimited power 

of disposition annexed, that it invariably vests:the absolute fee 
in the first taker ; and that neither a remainder or an execu- 
tory devise, can be limited over, upon such ‘an estate. A: re- 
mainder cannot, beeause no remainder can be limited om an es- 
tate of inheritance. - And ‘an executory devise cannot, because 
indestructibility is an essential ‘element of this latter estate ; 
whereas, the unlimited power of disposition, i in ithe first: taker, 
is incorigruous with this idea ; it is zpso facto, a destruction ‘of 
the executory liinitation, ee the’ ene be exerdised or 
not. 

[3.] And the only exception to the rule, thus broadly stated, 
is, where the ‘donor or testator givés to the first taker, afestate 
for life only, by certain and express words; and annéxes to it 
apower of disposal. In that particular and’special case, it has 
been held, and the ‘better opinion seems to be, that the donee 
or devisee for life, will not take an estate in fee, notwithstand- 

. ing the distinct gift of the power of disposition. And. by care- 
\ fally marking this distinetion, there will bé found to be no con- 
fusion or collision in. the authorities, upon this subject. (Jack- | 
gon vs. Robins, 16 Johns. 537., Jackson vs. Bull, 10 Johns. 

19. Ide vs. Ide, 5 Mass. R. 500. Jackson vs. Delancey, 18 

Joins. 552.° Attorney General vs. Hall, Fitz..314.. Flan- 

ders vs. Clark, 1 Ves. Sr. 9: (In this latest case, the doctrine 

of the Goldsmith's Company against Hall, in Fitegibbon’s Re- 

ports, is fully sanctioned.) “Pushman vs. Filliter, 8 Ves. 7. 

Lord Vicount Faueonborg and Wife vs. Fitegeral and Wife, 

Lord Aston and others. 8 Bro. Par. Cas. 543.) 
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[4.] But, -it is contended-by counsel for the defendant in er- 
ror, that, admitting the rule, and that the words of this settle- 
ment-gives the fee under it to the wife, that even then, it would 
be-the duty of the Court, to cut down the fee into a life es- 
tate, in order. to support the limitationiover, and thereby effect- 
uate the general and paramount-intent of the parties. That 
technical words, it is true, are. commonly to-be understood in 
their legal sénse’;. yet, that where the intent is manifest, it will 
even control and over-rule the technical. sense and-legal opera- 
tion of.the:terms employed in the conveyance.. 

This was the identical:argument used in the leading case, of 
Jackson vs: Robins, in 16 Johnson, and is that which is always 
pressed upon Courts, in like cases, Mr, Van Buren, then 
Attorney General of New York, in reply, asserted, that no au 
thority could be produced, in which a fee simple is given by apt 
and appropriate words, to the first taker, with the addition of 
an absolute power of disposal; and yet, the fee has been re- 
stricted to a life estate, by mere implication. The Court,»in 
its opinion, appeared to acquiesce in this assumption. And af- 
ter the most industrious and laborious search, we can find no 
case which reaches that point. | 

In the present instance, there was not only a reseryation of 
the whole interest in,the property, which Miss Walker possessed, 
but to this-is super-added the unqualified and unlimited power 
to sell, dispose of or give-away the same, or any part thereof, 
by deed, will or otherwise, as she might think proper. 

‘“‘ When a principle is settled’’, says Lord Mansfield, (Cow- 
per's’ Rep. 355,) “‘no conjecture or private imagination can 
shake a rule of law which must govern”’. 

So that, although the intention be clear, that so much of 
this property as remained undisposed of,.at the death of Miss 
Walker, ‘should go first to her children or grand-children, if 
she left: any living; otherwise, to the complainants in the bill ; 
here a stubborn rule of ' law interposes, which controls that in- 
tention. And the mother and brothers and sisters, shall take 
nothing, although Miss Walker ‘left neither children nor the 
representatives of such; and although the whole property re- 
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mained in Miss Walker at her death. And for the: reason, 
that if it was the intention of the. instrument to give :an: abso- 
lute and unlimited estate to Miss’Walker; the other intention, 
to dispose of a remainder, is inconsistent. with the first inten- 
tion, and. cannot prevail. Suppose . the-estate of. Miss Walker 
had consisted of $1000, the whole of which she-had appropria- 
ted, could there be any residue subsisting afterwards, in which 
a remainder could be created? And:yet; stripped of all ad- 
ventitious circumstances, this is the .exact case before us. 

‘In all the cases-which I have examined, ‘from Lord Coke's 
day to the present time, I must say, that the one under consid- 
eration. furnishes the slightest pretence, for cutting down the 
fee simple, which vested in Miss Walker, under this settlement, 
to a life estate. As an example and illustration, take the case 
of John Smith, T. vs. Bell and Wife, (Martin § Yerger, 302,) 
and see how much more strongly the words ‘there used,- than 
here, imply: a limited estate in the first taker. And ‘yet, it 
was. held, in that case, that the devise over, was void. - The 
words were these: “I give and bequeath tosmy ‘son, Jesse 
Goodwin, my young sorrel gelding, and one feather bed, to be 
delivered to him by my executrix, after my decease. © Also, I 
give to my wife, Elizabeth Goodwin, all-my personal’ estate, 
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whatsoever and. wheresoever, and of what nature, and kind, | 


and quality,-soever, after payment of all my: just’ debts, lega- 
cies and» funeral expenses ; which personal’ estate I give and 
bequeath to my wife, Elizabeth Goodwin,. to.and for. her own 
use and benefit.and disposal, absolutely. The remainder of 
satd estate, after her decease, to be for the use of the said Jesse 
Goodwin’. ays 7 

. Here is an express devise of the remainder, in the last sen- 
tence of the last clause of the will, te Jesse Goodwin ;. but. the 
Court said it could not have effect ; because, it was.inconsistent 
with the .absolute power of disposition, for her own use, con- 
ferred on Elizabeth Goodwin, the first taker. , Cases, to. the 
same effect, might be multiplied to an indefinite extent, both 
from the English and American Reports. But it would be-an 
act of supererogation, to pursue this point any further. . This 
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current of decisions is not now ee in any Court, nor by 
any author. ved 

Surely it cannot be necessary, at this day, to show that no 
intent, however manifest, can contravene the positive rules of 
law. Had the property been given to Miss Walker, for life 
only, with remainder to the heirs of her body, and in default of 
such heirs, to the present complainants, this being an estate 
tail,, no one would doubt but that the fee would vest in Miss 
Walker, notwithstanding she took a life estate, only, by the terms 
of the instrument ; and this, too, simply because the intention must 
yield to the unbending rules of the law, technical though they 
may be. What power has this Court to prevent the. same: re- 
sult, in this instance? That the creation of an estate tail; by 
deed or will, shall vest the fee in the first taker, is not a more 
inflexible doctrine, than that an indefinite conveyance, with 
unlimited power to give, sell or devise, shall produce the same 
result. 

But, it has been asked, what object could Miss Walker lieve 
had in making this settlement? We answer—In the first 
place, to protect the property from the marital rights of Elijah 
Cook, her intended husband ; and secondly, to secure to her- 
self, not only the usufruct, but the power of disposition over it. 
These were motives sufficiently operative, to influence her to 
enter into this contract. 

But, it is said that this is a trust estate, and that conse- 
quently, the principle we have been endeavoring to establish, 
does not apply. Wherefore? Ingenious counsel have failed, 
with all their industry, to assign any.reason, or produce any au- 
thority, which would make a distinction. We apprehend none 
exists. 

Again, it is argued, that Mr. Cook is estopped by his deed, 
from disturbing the title of the complainants. The defend- 
ant remains passive. He is in possession of the estate. The 
complainants seek to recover it out of his hands, as remainder- 
men, under this marriage settlement. But when they exhibit 
the een of their title, it turns out that the limitation over; 
VOL. XV. 59 
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to them, in this property, is void ; the absolute and unqualified 
interest in and to the same having been previously disposed of 
to another. Nothing remaining, therefore, to the complain- 
ants, they have no standing in Court. 

[5.] Had the Judge the right to sanction the supplemental 
bill, at Chambers? We think he had. If the Judges of the 
Superior Courts have authority to sanction original bills during 
vacation, it would seem to include, necessarily, the power of sanc. 
tioning a supplemental bill, whieh is in the nature of an amend- 
ment to the original. It must be understood, however, that it 
is done, with the right of exception to the opposite party. 

[6.] On an ex parte application, to file a supplemental bill, 
the Chaneellor examines the question; so far as to see that the 
privilege is not abused, for the purposes of delay and. vexation 
tathe defendant. Zager vs. Price, (2 Paige, $33.) Andina 
doubtful ease, the Chanceller may direct notice to be given, 
beforehand, of the application to the defendant. (Z0.) 

7.] As to the third ground of assignment, that is, the power 
of the Court to compel the defendant to appear before him at 
Columbus, to answer to interrogatories, with a view to dispos- 
sess him of the property in. controversy, and to place it in the 
eustody of a receiver, we think the Judge had no such right. 
Phe case was pending in Harris county; the defendant resi- 
ded there ; and in view of the constitutional privilege accorded 
te every citizen, of having his rights adjudicated in the county 
where he lives, we hold that the investigation should have been 
kad in. Harris, -and not in» Muscogee. Parties have rights 
which may not yield, even to Judicial convenience. 

[8.] The question has been argued at great, length, -as to the 
Chancery powers of our Superior Courts. In my humble opin- 
qn, the inquiry is rather curious than, profitable; for whether 
its jurisdiction be deducible from the Adopting Statute of 1784, 
er the Judiciary Act of 1799, and its predecessors, or from any 
ather source, one thing is certain, namely: that for fifty years, 
aur Superior Couris have been exercising, without let or hin- 
@rance, the powers usually appertaining, to Courts of ‘Equity 
i England and other States of this Union: 
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[9.] As early as July, 1796, the following rule of Equity 
Practice, was adopted by the Judges of the Superior Courts 
at Louisville, and was signed by W. Stephens, Benjamin Tali- 
aferro, W: Few, D. B. Mitchell and H. Caldwell :' “where ca- 
ses, in the first instance, require the power of a Court of Equity, 
the mode of proceeding shall be by bill or petition; and the 
usual process of subpcena shall issue, and copies of bil! and subs 
peena be served on the defendant, if in the State, as in Common 
Law cases; if out of the State, the subpoena shall be published 
six months, in one of the public Gazettes, to bring in the defend- 
ant to answer. The defendant, on appearance, shall have such 
reasonable time to answer, as the Court shall find to be equitas 
ble ; when the defendant remains in default or contempt, the 
plaintif shall be entitled to have his bill so far confessed, as to 
justify an interlocutory order being pased thereon ; and which 
shall entitle the complainant to have his case, ex parte, submit- 
ted to the Jury, who may decree upon the merits of the case 
laid before them’. (Minutes of Wilkes Superior Court, No- 
vember Term, 1796.) 

What cases, pray, did then, as now, require the powers of a 
Court of Equity, in the first instance? All, unquestionably, 
where a Common Law remedy was not adequate. To this ex- 
tent, then, at least, this rule, adopted during the last century, 
recognizes Equity powers, as existing in the-Superior Courts of 
this State. And, I apprehend, there never was a time, from 
the settlement of the Colony in 1782, to the present period, 
when, for all practical purposes, less power than this was lodged 
in the Judiciary Department of the Government, under every 
change and form of organization. 

[10.] By reference to the early records of the older coun- 
ties of the State, the fact is established, that both before and 
subsequent to the Judiciary Act of 1799, the Superior Courts 
of Georgia were in the constant habit of exercising all the 
Chancery powers which were usual to Courts of Equity in 
England. 

Similar proof is furnished by the elder Chariton’s Reports. 
At page 94, is a very learned and claborate opinion, in Equity, 
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in 1807, founded upon the doctrine of escheats. There are 
several eases, praying injunctions to stay proceedings at Law, 
under various pretexts; and among the rest, fraud is the ba- 
sis of the application, in one of the cases. There are one or 
two bills for specific performance. . I beg leave to dwell, how- 
ever, with more particularity, on ez parte, Paul Grimball, 
page 153, (1808.) 

_ This was a bill in Equity, stating that several judgments had 
been obtained at Law, against the complainant, for nearly 
$5,000, while he had a judgment in his favor, for 8,000 dol- 
lars, suspended by an appeal; that executions had ‘been issued 
against him, and a sale threatened, which, if it took place, 
would prove ruinous to the complainant, inasmuch as, owing to 
the embargo laws, double the property would be sacrificed now, 
at a forced sale, which it would have required only four months 
before, to pay the judgments; and praying an injunction to 
delay any farther proceedings at Law, for the present. 

The Judge, after delineating in glowing language the pecu- 
niary distress of the country, and adverting to the fact, that 
it was of sufficient magnitude as to have required an extra ses- 
sion of the Legislature, which had adjourned, however, with- 
out passing any suspension or alleviating Act, asks, “cannot 
relief be afforded by this Court’? And he continues, “TI. 
have given to the power with which the Law and the Consti- 
tution have invested-me, their full deliberation ; and, although 
I do not possess all the powers of a Lord’Chancellor”, (why ?) 
- “because, by our local system, the interposition of a Jury ts 
required in Hquity causes, yet that system cannot and does 
not interfere with these matters in Chancery, which, in their 
nature, must. be exclusively referred to the discretion of’ the 
Court. Of this nature, I consider the application for writs of 
injunction”. 

This was the view taken by a learned Judge, nearly a half a 
century ago, of the Equity powers of the Superior Courts in 
this State. That they differed only from-those. possessed by 
the Lord Chanceller in England, so far as'that, by “our lo- 
cal.system, the interposition of a Jury is required here, in 
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Equity cases”. And, accordingly, he issued his fiat, to re- 


strain a judgment and execution at Law, because they were 
proceeding against equity and good conscience. Need-I re- 
mark, that this is not only one of the most delicate, but ques- 
tionable powers which is claimed by the Courts of Chancery? 

But I propose to follow this case a step further. The Judge 
continues, ‘it is admitted by both sides, that no remedy can 
be had at Law. When we resort to Law, it is expected that 
precedents will have their full weight of authority; and, 


though precedents may militate with that justice which the 


peculiar circumstances of a particular case may require, yet, 
for the sake of general and uniform rules, a Judge will seldom 
deviate from an established and settled principle, to aecommo- 
date the circumstances of one case, however strong the rea- 
sons may be, to exempt it from the operation of precedent.— 
In Doe vs. Pott, (2 Douglass, 120,) Lord Mansfield is report- 
ed to have said: ‘the absurdity of Lord Lincoln’s Case, is 
shocking; however, it is now law’. This observation of his 
Lordship, may be selected as the most strongly illustrative of 
the authority given by Common Law Judges to precedent”. 

“ A Court of Equity is not so trammeled. It is governed 
by uniform rules of evidence ; and, though a respect is evinced, 
in that jurisdiction, for precedents, yet they are seldom. per- 
mitted to stand in the way of the particular circumstances of 
each case. .A Lord Chancellor of Great Britain is almost as 
omnipotent as Parliament. Give him but a strong hold on an 
equitable principle, and he will be sure to substitute the inten- 
tion of an Act of Parliament, for its letter; he will pash aside 
precedent for abstract honesty. What are the many cases ‘in 
the Equity Reports, on the Statutes of Frauds and Perjuries, 
but in direct repeals of the plain and literal requisites of that 
all-important Statute” ? 


“Tt is’ only necessary to advert to the nature of Law and 


Equity, to account for the latitude of power given to the lat- 
ter. The law is stubborn and unbending; it marks out for 
itself a course, from which no fascination can illure—no ob- 
stacles impede. It neither looks to the right nor to the left ; 
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it neither relents nor forgives; it issues its mandates, and 
will be obeyed ; ; it takes into view no consequences. Fiat 
justitia is its maxim, whether contemplating its operation upon 
a nation, or upon an individual. We perceive, at once, that 
such should be the nature and effects of Law. They necessa- 
rily result from that indiscriminating and eternal justice, upon 
which the Common Law is founded’. 

“Our ancestors felt, as we have felt after them, the necessi- 
ty of some tribunal, .armed with the attributes of alleviating 
the inexorableness of the Law. . This tribunal is called a Court 
of Equity, whose decisions are guided by the particular cir- 
cumstances of the case. This Court of Equity lends mercy to 
the Law; and steps in, as a kind mediator, between rigid jus- 
tice, as established by the artificial institutions of society, and 
that justice which traces its origin to the laws of nature and of 
God”. 

Thus eloquently did a Georgia Judge discourse, in 1808, 
on the large and beneficent powers of a Court of Equity in 
this State; only nine years after, the Actof 1799 was passed, 
which, it has been supposed, curtailed the general jurisdiction 
of that Court, and expressly limited it to cases “ between co- 
partners and co-executors, to compel the distribution of estates 
and payment of legacies, and to discover fraudulent transac- | 
tions for the benefit of creditors’ !!! Mow alarming, as well 
unwarrantable, such an assumption, or rather, I should say, 
usurpation of power, must have appeared to Berrien, Bul- 
loch, Davis, Harris, Noel, Leake, Lawson, Stiles and Cuyler, 
and'the.men of that day! But no: not a word of complaint 
is found to escape their lips, as reported in the pleadings, in 
the numerous Equity causes‘in which they were constantly en- 
gaged. The record contains no demurrers, filed to the juris- 
diction of the Court. The inference is irresistible—no suspi- 
cion was entertained by the authors or cotemporaries of the 
Act of 1799, that it restricted the powers of a Court of Equi- 
ty to the five classes of cases therein enumerated. This dis- 
covery has been reserved toa much later day. And this chro- 
nological fact should be conclusive upon the question. 
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If this special grant of power, as it has been ealled, includes 
the sum total, of the jurisdiction of Chancery, what became of 
technical trusts—of those accidents, mistakes and frauds which 
are only relievable in a Court of Equity—of the wife’s equity— 
of marriage articles—of bills for specific performance, and the 
thousand other cases, where the remedy ‘at. Common Law is 
not adequate? No provision has been made for them by sub- 
sequent legislation. 

By examining the Reports of the younger Charlton, “of 
ever blessed memory’’—the volume of decisions made by the 
Superior Courts of this. State, and published in compliance 
with the Act of December 10, 1841; aswell as Dudley's Re- 
ports, of the cases decided by the Judges in:Convention, it 
will be seen, that all the powers ordinarily exercised by a Court 
of Chancery, in England, and which were suited to the cir- 
cumstances of our people, and form of government, have been 
claimed and exercised by the Superior Courts of ‘this State. I 
need only appeal to the experience of the bar throughout the 
State, to establish this truth. And I think I am not mistaken 
in venturing the assertion, that nothing would-be considered 
more disastrous, by the profession, generally, than for this 
Court to undertake to circumscribe the. Equity powers of the 
the Superior Courts, within the very narrow limits fixed by 
Statute, as claimed by counsel. 

One other thought, and I will discontinue this discussion, 
which, I fear, has been extended quite too far, on account of 
my respect for the very able and distinguished counsel, whose 
views I am combatting. By searching the Digest of the Laws 
of this State, it will be found that there are numerous Acts * 
which recognize the existence of Equity powers in our Supe- 
rior Courts, which have not becn anywhere empromly conferred 
by Statute. 

[11.] By the Act of 1806, amendatory of the Act of 1802, 
to carry into effect the Nth section of the 8d article of the 
Constitution, relative to divorcee, (Cobb's Digest, 224,) the 
verdict or decree of the Jury, making provision out of the pro- 
perty of the husband, for tho separate maintenance and sup- 
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port of the wife and the issue of the marriage, was to be car- 
ried into effect, according to the.rules of Law, “or according 
to the practice of Chancery, as the nature of the case may re- 
quire”’. ; 

Here, then, is a Statute passed only three years after the 
Act of 1799, not delegating to, but recognizing in the Supe- 
rior Courts, plenary Equity powers, as to writs of ne exeat, 
bills of guia tenet, fe. For this was the usual machinery 
in Chancery, by which Ecclesiastical decrees for alimony 
were enforced. 

Take another exemple—the Act of 1839, (Cobb's . Digest, 
469,) regulating proceedings in Equity. It provides, that 
when a complaining party seeks, through a Court of Equity, 
the specific performance of an agreement ‘to convey land, and 
the Jury shall find:in favor of the complaining party, it shall 
be the duty of the Court to cause the description of the land 
to be set forth in the judgment of the Court, and signed by 
the attorney of the complainant, which judgment shall be en- 
tered on the records of the Court, (if for land,) and shall be 
recorded in the county where the land lies; which judgment 
and decree shall pass the title without any act to be done. by 
the defendant. And such judgment or decree having been re- 
corded, shall be as effectual to transfer the property, as the 
deed of the defendant. 

. I beg to know, whence did the Courts get the jurisdiction to 
entertain bills for specific performance, the existence of which 
is assumed by this Act? It is certainly not to be found in the 
special grant contained in the 53d section of the Judiciary Act 
of. 1799, nor in any other Statute, before or since. 

f12.] It has been asked, why the delegation of Equity pow- 
ers to the Superior Courts, to be found interspersed in our leg- 
islation from time to time, provided they were clothed with 
plenary authority already? Some Judge may have enter- 
tained doubts upon the subject; not so much, perhaps, as 
to the power itself, as to the application of it. And these 
Acts have been passed,’ not as introductory of any new power, 
but either as declaratory of the law, as it already existed ; or 
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what's more probable, as directory of the mode in which the 
power should be exercised, as adapted to our new relations. 
There is-one very remarkable fact, however, if my’ memory. ‘is 
not at fault, and it.is this: that there is not a Statute -in™ the 
Book, which was passed forthe avowed purpose of negativing 
or prohibiting the exercise of any Equity power, by the Supe- 
rior Courts ‘of this State. All has been conceded. or: acqui- 
esced in, which was claimed. . The Act of 1820-complaina, 
that Equity had drawn to itself exclusive jurisdiction over the 
five sorts of cases therein mentioned; and confers concurrént 
Common Law jurisdiction.» 'This.is all it seeks to accomplish. 
To borrow the language of Chief Justice: DeGrey, as much 
to show that the peculiar phraseology which he uses, is not, as 
it has been wrongfully supposed to be, an Americanism, as 
to express the strength‘of my own conviction, I must say, that 
to my mind, “‘it'isa mighty clear case”. (1 Fearne, on Re- 
mainders, 4th American from 10th London Edition, 64.). 





No. 65,—Jamzs C. Leonarp and others, Plaintiffs in error, 
v3. ABNER M. Hovss, defendant in error. 


[1,] Either party may, by: parol, revoke a parol agreement, referring a mat~- 
ter to arbitrament and award, at any time before the award, or before the 
submission is.made arule of Court... 

[2.], It has often been held, 'thht an agreement to refer matters in dispute, to 
arbitration, i is not sufficient to oust the Courts of Law or Equity of their ju- 
risdiction. 

{3.] There should be a demand and refusal, before a naitonia will absolutely 
issue ; but if the petition sets forth such demand and refusal, a a; med 
dheteto admits the-same. 


Mandamus,.in Talbot Superior Court. Decision by Judge 
CRAWFORD, March Term, 1854. 
vou. xv. 60 
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») Abner M.) House contracted with the Inferior Court of Tal- 
et county, to build a bridge across Lazer Creek, upon the con- 
sideration of $100 paid ; and atthe completion of the bridge, 
ithe payment of “whatever the bridge should be reasonably 
“worth; or the assessed value of the same, by John Godwin or 
Asa Bates’. The bridge was built, and House applied for 
-and obtained mandamus nisi, requiring the Inferior: Court to 
show cause why they should not pay him $2000, the value of 
the bridge. Counsel for the Inferior Court moved to quash the 
mandamus nisi, on the ground that the contract, itself, ‘provi- 
ded a different mode of ane the value. The Court refused 
‘the motion. 
; This'is assigned as error. 











L. B. Surrn, for plaintiffs in error. 


B. Hit, for defendant. 
By the Court.—Starnes J., delivering the opinion. 


[1.] The contract with Abner M. House was, that the plain- 
tiffs in error, would pay him what the bridge should be reason- 
ably worth, or the value to bé assessed by. Godwin or Bates. 

“Tn our judgment, the effect of such a contract is, that if the 
pablies could not agree upon what the bridge was reasonably 
worth, the matter shouldbe submitted to the arbitrament and 
“award of Godwin or Bates. And this latter stipulation being 
in the. nature of a parol agreement, to refer the question to ar- 

.bitration, is of course subject to the incidents of such an agree- 
ment. One of these is, the right of either party to revoke the 
same, at any time before award ;. or before the submission was 
‘made a rule of Court. 

It would be the right of either party to revoke such naked 

authority, even if the submission had been technically formal 
“and complete, and we see not why it should not be so, under 
the facts presented by this record. Assignees of Rhodes and 
Justamond vs. Gratriz, (7 East. 608.) Oliver vs. Collings, 
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(11. East 367.) Clapman vs. Higham, (1 Bingh. 87. .Tidd. 
Pr. 828..824.) .. s+ Sas 
We think, therefore, that looking upon the agteument of the 
parties to refer the value.of the construction of this bridge to 
the assessment of Godwin or Bates, as a sort of parol submis-. 
sion to arbitrament and award, the course pursued by the defen- 
dant in error, as shown by. this. record, is to be regarded as. 
tantamount to, a revocation of this feature in the agreement; 
and that-he has the.right.to prosecute another remedy: 
[2.] It may also be added, that it has been generally held, 
that an agreement, 'to refer matters in dispute to arbitration, 
will not be a.good defence to a suit brought, concerning such. 
matters. On this subject, in Thompson vs. Charnock, (8 T. R. ( 











189,) Lord Kenyon says, it has-been decided, “again and again, 
that-an agreement to refer all matters in-difference, to arbitra- 
tion, is not’ sufficient to oust the Courts of Law or Equity of 
their jurisdiction.{ See also, Kill vs. Hollister. (1 Wils, 
129.) On this general principle, thus stated by Lord Kenyon, 
such an agreement does not oust the Court of jurisdiction, if 
the party appeal to it, as this party has done, 

If, then, the defendant in error has revoked his consent to. 
the arbitration; or has sought the jurisdiction of a higher au 
thority, to determine the matter in dispute, he is entitled to 
and. have what his work and labor was reasonably worth, 
And we cannot very far err, when we give to the case a diree- 
tion which ensures this measure of justice. " 

[3.] Proof of demand and refusal, insuch a case, is necessary, 
before the mandamus will be absolutely issued, as insisted by 
the counsel for plaintiff in error. Stich proof, or that which is 
equivalent to it, we have in this record; for the petition avers 
demand and refusal; and the demurrer to the proceeding, of 
course, admits the fact. . 

Let the judgment be ‘affirmed, 
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{ax}. It is not error for the Court to tell Shere, that they may find the person 


_ tried, competent for a Juror, even though he has formed, but not expressed, 
a decided opinion, as to the guilt or innocence of the accused. 


[2. ] The voir dire oath need not.be re-administered to the Juror, wine sent 
before triors to be examined. 


[3.] “Take the evidence as it has been read to you, “apply the law to it, ‘and 
find your verdict accordingly”, is not a proper charge to a Jury, in a crim- 
,imal case. 

[4.} In the argument before the Jury, the Solicitor General may take , any 
_place on the side of the State he prefers. 


. ‘ 
[5. ] The matters respecting the expression of an opinion, “a one of the Ju- 
}! rors, presented for'a new trial, were insufficient for th: at purpose. 


Murder, in Harris Superior Court. Tried before Judge 
eORAWFORD, March Term, 1854. 


Upon the trial of this cause, a Juror being placed on his 
voire dire, and pronounced competent, triors were demanded 
by the defendant. The Court chargedthe triors :as follows: 
“if the Juror has, from rumor, formed but’ not expressed, any 
opinion as to the guilt or innocence of the ‘prisoner, you may 
find him competent’. This direction is assigned as error. 

When the Juror was sent out with the triors, no other Oath 
was administered to him; than that previously administered ‘on 
his voire dire.. This proceeding is also assigned as error. 

The testimony being closed, the Court directed the brief of 
evidence, taken down by the direction of the Court, to be read 
to the Jury; arid then charged them.as follows:. ‘‘ Take the 

-evidence as it has been vend’ to ‘you apply ‘the law to it, as I 
shall give it to you in charge, and find your verdict accord- 
ingly”. This charge is assigned as error. 

Counsel for defendant insisted, that the Solicitor Cecepil 
should make the concluding argument on the part of the State, 
and not assign his place to associate counsel. The Court re- 
fused so to direct, and this is assigned as error. 
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‘A motion was made for a new trial, on the ground that one 
of the Jurors, prior to his’ being empamnelled ‘as‘a Juror, ha® 
heard ‘a part of the ‘evidence ‘delivered on oath, and had ex 
pressed'an unfavorable ‘opinion ‘against the prisoner, to‘one ®: 
S. Fouville; ‘and orie John MeGee. ‘ The affidavit’ of prisoner 
stated, that two of his counsel had applied’ to Fouvillé to know 


if he would prove ‘this fact, and that he said he would; but 


had evadéd them and'left the place; ‘that He had serit for Me- 
Gee; wholived ten miles absent, but the Bailiff returned, report+ 
ing McGeeto be sick.’ Counsel insisted on-continuing the me 
tion'for'a new trial, till this evidence could’ be procured. The 
Juror filed lis affidavit, stating that he heard none of the 
evidence on. the former trial, except a single expression— 
“ John”, or “oh, John”—which he’ stated, when examined én 
his votre dire. That he had no recollection of ever expressing 
any opinion to Fouville or McGée; and that any such opinion 
had no influence, whatever, on his verdict, That when the Jury 
retired-to make their verdict, he was one of the few Jurors who 
wavered between a verdict for manslaughter or murder. 

The-Court refused the.raotion for 4 new trial, and the mo- 
tion to continue, and this decision is assigned as érror. 


Wirtporn, Ramsey and WorRiL1, for plaintiff in error: 
Sol. Gen. Brown and Incram, for defendant. 
By the Court.—Brnvyina, J. delivering the opinion. 


[1.] Was the charge of the Court to the triors, wrong? 

It is argued for the plaintiff-in error, that this charge 
amounts to telling the.triors, that they might ‘find the Juror 
competent, even if he had formed, but not expressed, a decided 
opinion, as to the guilt or innocence of ‘the accused’; and that 
amounting to as much as that,-the charge is wrong, according 
to.the decision of ‘this Come, 3 in K. .P. «Boon vs. The State, 
(1 Kelly, 619.) 

The decision in that case war, “‘ that the law is not chargea- 
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ble.with the injustice of admitting a Jnror-to sit on. the trial, 
who has.formed and expressed a decided or substantial opinion 
onthe merits of the case”. “ Formed-and expressed’’, arethe 
words. To tell the triors that.a-person might be competent 
fora Juror who. had formed, .but not expressed, a. décided 
opinion, does:not contravene this decision. 

_ No reason‘ was offered to justify the extending of this decis- 
ion,to the.case of the bare formation, without the expression of 
adecidedopinion. And we know of none which invites an ex- 
tension of thedecision-in that direction. > ve 

, [2.] Whena Juror has been challenged for sabiovhini om up- 
on his voz dire oath on that challenge, and has so answered the 
questions prescribed by the Act of 1843, on the subject, as to 
render himself, competent, and one party still wishing to have 
the challenge further tried that is, wishing to have it go before 
triors, demands such triors, and moves to have the Juror ex- 
amined. by such triors, is it necessary, before the Juror.can be 
so.examined by the triors, that. the oath shall be se-adminis- 
tered to him? 

It is not: : 

What is the oath as first siiiniisigtened? “You .shall true 
answers make to such questions as shall be asked you by the 
Court, or its authority. You shall answer any questions 
asked. you by. the Court, or by authority of the Court”. - 

In what proceeding, is this oath administered? In. a. pro- 
ceeding of challenge for cause, to a person presented as a Ju- 
ror—a proceeding. which may terminate, while it remains wholly 
with the Court, or, which may not terminate there, but may 
haye to go on'to triors before it can terminate. , In any case, 
however, it.is.all one proceeding. 

_ Now, the person’s oath is to answer any question that_may 
be asked him on this proceeding—any that may be asked him, 
not only by the Court, but by authority of the Court. 

The triors act under authority of the, Court. 

. The oath, therefore, as thus first. administered, is broad enough | 
in its terms, to govern the personin his answers to questions put to 
him by the triors ;..why, then, should it be re-administered to 
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him, before he canbe interrogated by the triors? There does 
not seem to be any reason why ‘it should. The Act does not 
require it. ((0bb’s Dig. 843.) Practice is against it. | 

[3:] *“Take the evidence as it has been read to'you, apply 
the law to it as I shall give it to you in charge, and find your 
verdict accordingly”, Was this charge to the Jury right? ‘It 
was not. ” re 

The evidence as-read to the Jury, supposing: it to be’ the 
very words of the witnesses, was not the best evidence. The 
words, as they went from the lip directly to the Jury, with 
their accompaniments of tone, emphasis, gesture—with their 
signs of bias, or indifference, intelligence or ignorance, atten- 
tiveness or inattentiveness, conscientiousness or non-conscien- 
tiousness, ‘with all their circumstances ‘of whatever kind, was 
better than the’ same words taken clean out of all their ‘sur- 
roundings, and in a new voice. merely read to the Jury. 

Better for another reason. ‘What was read to the Jury, was 
no more than hearsay—the hearsay of the Court, not of the 
Jury. What the Judge, who took down, or caused to be taken 
down, what was read, heard, or thought he heard, the witnesses 
say. ‘True, the witnesses were present to correct mistakes, if 
made. But the corrections, when made, were themselves only 
hearsay ; the same sort of ‘hearsay of the Judge. 

2. Again, if the Court can tell the Jury, take what I now 
read to you as evidence, and go by it, the Court can make the 
evidence, gut and out, in any case; and if it can do that, it 
can render nugatory, trial by Jury, as established by law, viz: 
that'sort of trial in which the right of the Jury to judge of the 
fact, is the most valued characteristic. The Court can say to 
the Jury, “this that I read to you—this is the fact”. Now, 
there is no law which gives the Court so much power as this, 
over the fact in trials. 

It is true, that the Penal Code of 1833, and also an Act of 
1819, require the testimony to be taken down, “in cases where 
the party, if found guilty, would be subjected to confinement 
in the penitentiary, or to any greater punishment’. (Cobb's 
Dig. 841, 859.) But this they require to be done for another 
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purpose, viz : to serve as a basis for the.action of the repriev- 
ing and pardoning power, . The. Act of 1819. says: “In all 
cases of application for pardon or reprieve, a certified copy of 
such evidence shall accompany such application”. 

[4-] There is no law, as far as.we know, which makes it the. 
duty. of the Solicitor General, when he has attorneys associated 
with him, to take the conclusion, or any other particular place, 
in the argument before the Jury. . He may take miphivote 
place he prefers. ; 

[5.] The motion for anew trial, ag for as it: sated on. the 
matters with respect to, the expression of an.opinion, by one of 
the Jurors who sat on the trial, rested, even before. those mat: 
ters were rebutted, on very slight -g grounds. 

_Fouville, instead of swearing: to his statement, “evaded” 
the counsel for: the accused, “and. left thé place”. The 
Bailiff, returned without McGee, and without. any affidavit, or 
even unsworn, message from him, reporting him. sick. This 
is all. 

If there is any thing in it, whatever, it aca before; the 
affidavit of the Juror himself. 

Upon the whole, it appears that the Court’ erred in none of 
the decisions excepted to, but one, viz: the charge to the Jury 
to take the evidence as read to them. For. that error, ‘how- 
ever, a new trial ought to be had. * | 





No, 67.—Joun Lyon, Solicitor General, and another, plain- 
tiffs in error, vs. JaMES Morris, defendant in error. 


[t.} By the 4th section and 14th divi ision of the Penal Cade, it is provided, 
that the fees duc the Attorney and Solicitor General, and other officers of 
the Court shall, when examined and allowed by the Court, be paid out: of 
any moneys received, for fines inflicted by the Court or collected on’ for- 
Seited recognizances : Held, that until these moneys for fines are received, 
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or on forfeited recognizances, are collected, that it is irs ana for the Leg- 
islature to remit the penalties, 


[2-] No Court is warranted in predicating its devision upon the supposed want 
of good faith in the State: 


Rule, &e. in Randolph eeticn Court. Decision by Judge’ 
Perkins, April Term, 1854. 


The recognizance of James Morris, as bail for J. A. Satter- 
white, was forfeited, and judgment rendered in favor of the 
State, for the amount thereof. The Legislature of 1853-4, 
passed an Act discharging Morris from liability thereon, and 
ordering the proper officers to enter the same satisfied. In re- 
turn to a rule-requiring the Solicitor General and Clerk to en- 
ter the judgment. satisfied, or show'cause to the contrary, those 
officers showed that they had orders granted for costs in insol- 
vent cases, to.an amount greater than that of the judgment, 
and that their right. to the amount thereof, was vested, and 
could not be divested by the Legislature. The Court below 
over-ruled this showing, as insufficient, and this decision is as- 
signed as: error. 


Lyon, for plaintiff in error. 
Kippoo & Tucker, for defendant. 


By the Court.—Lumpxtn, J. delivering the opinion. 


[1.] By the 4th section of the 14th division of the Penal 
Code, it is provided that the fees due the Attorney and Solici- 
tor General, and other officers of the Court, shall, when exam- 
ined and allowed by the Court, be paid out of any moneys, re- 
ceived, for fines inflicted by the Court or collected on forfeited 
recognizances. . (Cobb's Dig. 833-4.) 

Until moneys for fines, then, are received, or on forfeited 
recognizances, are collected; we are clear that these penalties 
vols xv. 61 
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may be remitted—we should be. loth to hold otherwise. To 
tie up the hands of the Governor and Legislature, from grant- 
ing relief in proper eases, the right to do so should be unques- 
tionable. To suppose that. the other two departments of the 
Government are under-restraints, thus self-imposed, the point 
should be free from all-doubt. 

Suppose that a fund, arising from a-particular tax, should 
be designated by law, for the payment of these fees, cannot 
another fund be substituted? We know nothing in the nature 
and tenure of public offices, which ate created under our Go- 
vernment, for the benefit of the body politic, to justify the as- 
sumption upon which this writ of error.is founded. ‘ 

In-the case of the State vs. Dews, (R. M. Chariton’s R. 
397,) it was held, in what Chancellor Aent.has been pleased, 
and we think justly, to compliment as ‘the very able and elab- 
orate opinion delivered by Judge Nicoll’, (3 Kent's Com. 454, 5th 
edition, note b,) that the power of regulating and prescribing 
the nature of public offices—their duties, powers, privileges 
and emoluments, was purely legislative, and within the legiti- 
mate powcrs-of the General Assembly—and that if the Legisla- 
ture increased their duties and responsibilities, or diminished 
their emoluments, they must submit, except in those instances 
in which the Constitution, itself, had declared ‘the duty and 
fixed the compensation ; because, in the nature of things, these 
are the subjects of such regulations as the general- welfare may, 
from time totime, dictate ; and offices, therefore, are conferred 
and accepted, subject. to such regulations, 

I will only add, that the major power, theoretically claimed 
in this case, must necessarily include the minor, which was ac- 
tually exercised by the Legislature, in remitting this forfeited 
recognizance, before collection—-notwithstanding the effect 
may be to postpone the payment e the fees due the public of- 

ficers. 
: f2.] No Court is warranted in pred cating. a decision upon 
the supposed want of good faith in the State. We are bound 
to presume that if, in the indulgetice of its sense of justice or 
mercy, it has released a fine or forfeiture, and that thereby a 
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public’ agent or officer has suffered loss, or been otherwise 
danviifiods that -adequate compensation will be made in some 
other mode.‘ “ 





No. 68.—Rozerr B. Purerson and others, plaintiffs.in error, 
vs. WILLIAM TAYLor and another, defendants in error. 
° 
[1.] A certificate of the clerk,-entercd upon a paper at the time it is filed, is 
the best evidence of such filing; butit is not neccessary evidence. In its 
absence, other testimony may be properly admitted, to prove that such pa- 
per was’filed. 
Motion for new trial, in Randolph Superior Court. Decision 
by Judge Perxrys, April ‘Term, 1854. 


Counsel for Peterson and others moved, in the Court below, 
to discharge a,rule nisz, for a new trial, granted at March Term, 
1852, on the ground that no brief of the evidence was filed 
in the Clark's: office, as required by the rule: The brief of 
evidence was agreed upon by the counsel, in writing, and. this 
agreement entered on the minutes. There'ivas no entry there- 
on by the Clerk, of “ filed in office.” The Clerk and his deputy 
both made oath, that it never was filed with them,.as far as 
they knew: that R. C. Carithers, Esquire, one of the solicitors 
for Peterson and others, applied, several times, for the brief, 
and it could not be found. A, Hood, Esquire testified that he 
found the brief in the clerks office, about three .weeks before 
that session of the Court, and delivered it to S. Jones, Esq. JZ. 
Warren, Esq. testified ‘that the brief was agreed on in open 
Court; and it was then agreed to have the motion argued at 
Americus; and he*supposes the brief was taken, with the pa- 
pers, to that place. #. C. Cartthers testified that he ‘took 
up” certain papers, (part of the brief,) on the day the rule wa 
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granted, such as belonged to his.clients, and Ldelbvgeed them, 
afterwards, to Mr. Benning. , 
The Court below. refused to Cpcherne the rule for a new trial, 
and this is assigned as error. 


 Tudge BENNING having been formerly of counsel in this case, 
did not preside. 


_S. Jongs, for plaintiffs in error. 


-H. Hotr snd Warren, for defendants. 


By the Court.—Starnes, J., delivering the opinion. 


The question made for our consideration, in this case, relates 
to the filing of the brief ofevidence, in compliance with the 
rule of Court. That brief seems to have. heen agreed upon by 
the counsel. But it is insisted that.it never was filed in terms 
-of the law. 

[1.] We think that a certificate of the Clerk, entered upon 
the brief at the time it is filed, is the: best-evidencé of such fi- 
ling, but that it is not necessary to the act of filing. 


‘¢ A paper is said to be filed, when it is delivered to the pro- | 


per officer, and by him received, to be kept on file”. (18 Vin. 
Abr. 211. 1 Bouv. L. Dic. 568.) | 

The written memorandum of the Clerk is, but the evidence of 
the delivery to‘him, of the paper intended to be filed, In its 
absence, other testimony.may properly be’ admitted, to show 
that such paper was filed. Is there such testimony in this re- 
cord? . ' 

According to the evidence of the deputy Clerk, that. officer 
“ did not know whether or not said brief of evidence ever had 
been in office’, &e. “as he had no revollection of ever having 
seen it”. He further states. his recollection, that Robert G. 
Carithers, one of the solicitors for the complainants “ had, at 
different times, applied for said brief of evidence, and was an- 
_swered that it- was not in office’. 
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From the testimony of ‘the Clerk, it appears that “he had 
no recollection of the brief of evidence or other papers in the 
case being handed to him, or placed in the office during the 
March Term, 1852, by any person; and that Robert C. Ca- 
rithers, Esq. called several times and asked for said brief, and 
that he examined and could not find it in office, and informed 
said Carithers that it was not in office; but a short time before 
the present term of the Court, Mr. Hood came and took out a 
bundle of papers in the case, but whether the brief of. evidence 
was in the said bundle, he does not know; nor does he know 
how the said papers got into the office, as he had examined for 
them before, and did not recollect of any person bringing them 
to the office, and placing them there,” Xe. 

Mr. Hood states, that “‘he had got said brief of evidence out 
of the Clerk’s office, about three weeks before the present term 
of this Court, and that he gave it to S. Jones, Esq.”’, &e. - 

Now, unless the fact that Mr. Hood found these papers in 
the office, at the time he did, shows that they had been filed, 


there is nothing in this evidence, to prove such filing; and it’ 


may be very well doubted, whether or not, in view of the testi- 
mony of the Clerk and his deputy, the finding of the papers by 
Mr. Hood, under all the circumstances, showed that they had 
been ever legally and technically filed—that is to say, had heen 
ever delivered to the proper officer, and by him received, to be 
kept. on file. But the testimony of Mr. Carithers, proves that, 
as a whole, the brief of evidence was not found, by Mr. Hood, 
in the office. Mr. C. states, that “on the day the rule nist 
was granted, he took up the original declaration, the transcripts 
of the records of the two cases from Hancock county, and two 
or three sets of interrogatories, which had been introduced by 
complainants, and afterwards, handed them to Mr. Benning, at 
Columbus’. This original documentary evidence was, by 
the agreement of counsel, (as the record shows,) made a part of 
the brief of evidence to be used on the trial; and was, there- 
fore, a portion of that which should have been filed. Yet, Mr. 
Carithers says, that on the day the rule was granted, he took 
up this portion of the evidence and carried it away. He does 
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not say that he took it off of file, or out of the Clerk’s office, or 
from that officer, but that he took it up—most probably from 
where it lay, on the desk of the counsel. This shows very 
plainly, that this portion of the evidence never was filed; and, 
as a consequence, that the brief of evidence, as a whole, never 
was formally filed. Indeed, it serves to afford a presumption, 
that even the other portions of the evidence found by Mr. 
Hood, never were legally filed. 

We are sorry, that from mere inadvertence, or from the con- 
fidence of intimate professional relations, this matter should 
have been, probably, so managed, as to fall short of compliance 
“with the rules of Court; and that this default, so entirely tech- 
nical in its character, should be allowed to bring such serious 
‘consequences to the defendants, in this case. But we are called 
on to administer the law, in its ‘strictness, and are, thus, com- 
pelled to say, that the brief of-evidence, in this case, has not 
been filed according to law. 

Judgment reversed. 





No. 69.—Tue Trusters or Howarp Oottncs, plaintiffs in 
error, vs. Davis Pacr, defendant in error. 


{1.] Under the sixth section of the Judiciary Act of 1799, the motion to 
produce, may be;made at any time after the expiration of ten days from 
the service of. the notice to produce ; and whenever so made, the motion 
should be heard and granted, unless sufficient cause be shown to the con- 
trary. 

[2.] ‘‘ Where money is paid by A, into the hands of B, to remain at the dis- 
posal of C, the right to that money continues in A, until B gives, and C 
takes credit for it, or B actually pays it to C; upto this period, Bis the 
agent of A only, and A may countermand the authority, to make the pay- 
ment ; in the same manner as a person who sends another to pay money, 
may step him before he arrives at the place where it is to be paid, and re- 

quire him to deliver it batk”. 
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Assumpsit, &c. in Dougherty Superior Court. Decision by 
Judge Perkins, May Term, 1854. | 


The first question made, is one of practice; and that is, at 
what time a party is required to respond to a notice to produce 
papers, material to the cause. The Court below. held, that 
such response was not requisite, prior to the announcement by 
the party, notifying of his readiness for trial. This is the first 
error assigned. ; 

The main question arose thus: Alfred H. Worthy gave to 
the Trustees of Howard College, his promissory note, for 
$500. _Mary Worthy, by parol, assumed to pay this note; 
the trustees brought an action of assumpsit, &c. against Davis 
Pace, alleging that Mary Worthy had deposited, or paid money 
to said Pace, with which to pay this note. Counsel for Pace 
demurred to this declaration. The Court sustained the demur- 
rer, and this is assigned as error, 


Warren & Warren, for plaintiffs in error. 
Lyon & Cuark, for defendant. 
By the Court.—BrExniN«, J., delivering the opinion. 


A part of the sixth section of the Judiciary Act of 1799, 
is in these words: ‘The said, Courts shall have power, on the 
trial of causes cognizable before them, respectively, -on ten 
days’ notice, and proof, thereof being previously given. to the 
opposite party, or his, her or their attorney, on motion to re- 
quire either party to produce books and other writings, in his, 
her or their’ possession, power or custody, which shall contain 
evidence pertinent to the cause in question, under circumstan- 
ces where such party might be compelled to produce the same, 
by the ordinary rules of proceeding in Equity ; andif the plain- 
tiff shall fail or refuse to comply with such order, it shall be 
lawful for the Court, on motion,.to give judgment against 
such plaintiff, as in. cases of non-suit; and if the defendant 
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shall fail or refuse to comply therewith, the Court, on motion, 
shall give judgment against such defendant, as in case of judg- 
ment by default’. 

And the question is, at what time. may the motion to pro- 
duce, which is by these words given, consequent upon a notice, 
be made ? 

The Courts, it is clear, have “ power’’ to hear this motion, 
on the instant of the expiration of the tendays; forthey may, 
at that instant, “‘require either party to produce’, &c. It 
would seem to follow, that the motion may be made, at least ,as 
early as at that instant, for a Court can hardly be said to have 
power to hear a motion, until after some party has acquired a 
right to make the motion. 

Ought the Courts to hear the motion, at a period so early as 
this? What is the object to be accomplished? It is the same 
object which might be accomplished by a proceeding in Equity 
—by a bill. What objectdoesa bill accomplish? It givesthe 
plaintiff in it, the benefit of cnspecting and copying the writing 
sought for, at the time of the filing of the answer; and after- 
wards, at the time of the hearing, it gives him the benefit of 
using the writing itself, as evidence. (Adams’ Equity, 12, 
13, 195.) 

In Equity, then, the plaintiff obtains a view of the writing, 
and the right toa copy of it, before the hearing—before even 
being compelled tojoin issue. The advantage of this is too 
obvious to need explanation. The object of the Statute, is to 
give the same benefit at Law, which is given in~Equity. This 
object cannot be accomplished, unless the motion consequent 
upon the notice, may be made at, a time before the trial—at 
such a time before the trial, as will enable the movant. to ob- 
tain the same benefit from inspecting and copying the docu- 
ment produced, that he would have been able to obtain from 
inspecting and copying it upon the coming in of the answer, 
had he chosen to proceed in Equity. 

[1.] Now we know of no way more analogous to this mode 
in Equity—none better (or, indeed, as well) adapted to accom- 
plish the same object at Law, than that of allowing it to be in 
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order for parties to make the motion, at any time after the 
Court has acquired power to hear the motion—that is, at any 
time after the expiration of the ten days. And therefore, we 
think that mode to be authorized by the Statute. 

And so thinking, we are obliged to say we consider the 
Court below to have been wrong, in not requiring the notice to 
be responded to, before requiring the parties giving the notice, 
to announce themselves ready for trial. 

Did the declaration contain a cause of action? Should the 
demurrer to it have been sustaied? ‘We think it should have 
been. 

What is the law, on this point, is so well stated and proved 
by a late writer on Contracts—Addison—that I shall be ex- 
cused for preferring his words to my own. 

[2.] He says—* but in all cases where money is sent to one 
person, to be paid by him to another, to enable the person who 
is the object of the remittance, to maintain an action against 
the remittee, to recover the amount transmitted to him, there 
must be an express promise or assent, on the part of the latter, 
to pay over the money to the former, or hold it to histuse, in- 
asmuch as the mandate is revocable, so long as no such assent, 
promise or engagement has been given or entered into. ( Wel- 
liams vs. Everett, 14 East. 596. Fisher vs. Miller, 7 Moore, 
587. Baron vs. Husband, 4B. § Ad.611. Howell vs. Batt, 
5 B. & Ad. 504. 2 NW. § M. 381, 8. C. Stewart vs. Fry, 7 
Taunt. 339. Wedlake vs.'Hurley, 1 C. §& J. 883. Loyd ve. 
Wilson, 330, S.C. Grant vs. Austen; 8 Price, 58. Yalis 

vs. Bed, 3 B. & A. 643. Gilbert vs. Ruddeard, 3 Dyer, 272, 
a. n. 82. Hadgeson vs. Anderson, 3 B. § C. 842. 5D. & 
R. 744, 8S. C. Disborne vs. Denabir, 1 Rolle’s Abr. p. 30, 
31, z. pl. 5. When, however, the assent has been given, and 
the attornment made, the order to pay the money, if founded 
ona precedent debt or other good consideration, becomes irrevoca- 
ble. (Winter vs. Foweracres. 2 Roll. Rep. 39, 40. Robert- 
son vs. Fauntleroy, 8 Moore, 10. Atkin vs. Barwick, 1 Str. 
165. Walker vs. Rostron, 9 M. § W. 411.) 
VoL. xy. 62 














490 a - SUPREME COURT OF GEORGIA. 


Mes The Trustees Howard College vs. Pace. 








The ‘creditor looks no longer to the security of his original 
debtor, but relies on the assent of the remittee, which cannot 
be retracted; and is entitled, as we have seen, to maintain an 
action against him for the amount received. ‘Where money 
is paid by A, into the hands of B, to remain at the disposal of 
C, the right to that money continues in A, until B gives and C 
takes credit for it, or B actually pays it toC; up to this period, 
B is the agent of A only, and A may countermand the author- 
ity to nfake the payment ; in the same manner as a person who 
sends mpother to pay money, may stop him before he arrives at 
the place where it is to be paid, and require him to deliver it 
back”, Best, C.J. (Gibson vs. Minet, 9 Moore, 36. Tur- 
berville vs. Porter, Dyer 49, a. n. (10). Wheatly vs. Low, 
Cro. Jac. 668.) And if the amount transmitted be a mere 
voluntary gift or donation, founded upon no precedent, consid- 
eration, debt or duty, the authority maybe revoked at any 
time befgre the money is actually paid over by the remittee. 
(Lyte vs. Perry, Dyer 49, a,b. P. 7. Taylor vs. Lendey, 9 
East. 54:) Just as money, when paid by mistake, to an agent, 
and plaedd by him to the account of his principal, but not paid 
over, may be recovered back by the party who has inadvertently 
transmitted it. (Buller vs.. Harrison, Cowper 565. Coa vs. 
Prentice,.2 M. § S. 344. Peto vs. Blades, 5 Taunt. 657. 
Edwards ts. Hodding, Id. 815.) Subject to these qualifica- 
tions, some of the old cases in Rolle’s Abridgment, where it 
has been holden that if 20 Z. be delivered to B, to pay over to 
C, C'can maintain an action against B, to recover this money ; 
or that when’ goods are given by A to B, under an agree- 
ment that B shall pay 20 7. to C, that becomes a debt due to 
C, may still be considered good law. (Starkie vs. Mylne, 1 
R. Abr. p. 32, pl. 18. Desborne vs. Denabie, Id. p. 30, 31, 
Z. pl. 5, 250, 251. 

Now it is not alleged in the declaration, that the defendant, 
Pace, the depositary.of Mary Worthy’s money, promised the 
plaintiffs, the trustees of the college, to pay over the money to 
them or to hold it for their use; or that he gave to them, and 
they received from him, credit for the money; or, indeed, that 
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he made any actual promise, agreement or assent, with respect 
to the money. And from what is alleged, it does appear that 
thé promise of Mary Worthy, to pay the note of Alfred Wor- 
thy, yas without consideration. 

It follows, most.clearly, that the trustees of the college had 
no right of action against Pace. In so deciding, therefore, the 
Court below decided correctly. 





No, 70.—JoaB Tison and others, plaintiffs in error, vs. AN- 
THONY YAWN, defendant in error. 


[1.] Before interrogatories are allowed to issue, under the Act of 1847, to 
compel discoveries at Common Law, it must be made to appear to the 
Court, by the oath of the party filing the same, or otherwise, that the an- 
swers will be material, and that the questions are pertinent: Held, that 
this preliminary proof may be deduced from the record: itself, and the re- 
lation which the party sought to be examined occupies, to the facts in the 
cause. 

[2.] It is competent for the Court to order a non-suit, where there is no proof 
to support the issue. 

[3.] If there be evidence upon which a verdict for the plaintiff could be ren- 
dered, the case should be submitted to the Jury. 


[4.] It is not true, that the Court will compel a non-suit, ‘wherever it would 
grant a new trial, if the,finding were for the plaintiff, because it was con- 
trary to evidence. A motion for a non-suit, at Law, is like a demurrer in 
Equity ; and if, admitting all the facts proved, and all reasonable deductions 
from them, the plaintiff, on all the proof, ought not to recover, the non- 
suit ought to be awarded. 

[5.] The doctrine in Sykes vs. McRory, (10 Ga. Rep. 465,) re-affirmed, to 
wit: that “agrant issued by mistake, can only be avoided by sev. fa., or 
some other proceeding for that purpose, in Chancery; and that it cannot 
be impeached, collaterally, at Law, by showing that the grantee intended, 
was a different person, and of a different name, from the one mentioned in 
the grant. 


[6.] If the rights of third persons have not intervened, it is competent for 
the Governor to correct mistakes in grants; 


P] 


otherwise, there must bea 






Be 
“a 


a 


Ce ee eo 





ee eee 
aa RS 








492 SUPREME COURT OF GEORGIA. 





Tison and others vs. Yawn. 





judgment or decree of a Court, for the purpose of ascertaining and estab- 
lishing the fact. 

[7.] If the attornment of the tenant is superinduced by the misrepresenta- 
tions of the landlord, as to his title, the tenant will not be estopped by it. 


Ejectment, in Baker Superior Court. . Tried. before Judge 
Perkins, May Term, 1854. 


This was an action of ejectment, upon the demise of Jacob 
Tison, and also of the heirs of Joab Tison vs. Anthony Yawn, 
for alot of land. Defendant’s counsel filed iatcrrogatories 
for Jacob Tison, to prove: Ist. That there never.was any such 
man; and, 2d. That if there ever was such a man, he was 
dead. Plaintiff’s counsel objected to answering, because it 
had not been made to appear to the Court, either by the affi- 
davit of the party, or otherwise, that the testimony. was ma- 
terial. The Court over-ruled the objection, and ‘this: decision 
is assigned as error. 

The plaintiff introduced evidence, to show that Yawn ¢ 
Baldree, (under whom he claimed,) never set up any claim to 
this land, while in possession, but acknowledged the title of 
the Tisons, and offered, once, to purchase from them. 

The grant offered in evidence, was to Jacob ison, of El- 
lis’s district of Twiggs county. Counsel for plaintiffs proposed, 
to prove, that the name of Jacob was a mistake for Joab—that 
no such man as Jacob Tison lived in that district, and that this 
was intended for Joab Tison. The Court rejected this _ evi- 
dence, and this is assigned as error. 

The Court granted, on motion, a non-suit against the plain- 
tiffs, to which they excepted: 1st. Because a Court cannot 
grant a non-suit, 7 invitum. 2d. Because there was sufficient 
evidence of tenancy, to carry the case to this Jury. On these 
exceptions, error has been assigned. 


Srrozrer, Tucker and WarREN, for plaintiffs in error. 


Lyon & CLark, for defendant. 
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By the Court.—LumPxiy, J., delivering the opinion. 


[1.] Was the Court authorized to grant its mandate, direct- 
ing interrogatories to issue for Jacob Tyson? In other words, 
was it made to appear, by the oath of the defendant, or other- 
aise, in the language of the Act of 1847, that the testimony 
was material; and that the questions propounded were _perti- 
nent ? 

It will-be remarked, that Jacob Tison is one of the lessors 
of the plaintiff. Now, the object of this testimony was, as 
the record discloses, to prove by the party himself, whose name 
was thus used, either that he nevewexisted, or that he was dead 
before this suit was brought! That the proof, if procurable, (?) 
would be material, there cannot be a doubt. It would defeat 
a recovery under this count, in the writ. The Judge was un- 
questionably right, therefore, in allowing the commission to 
issue, leaving to the applicant the more difficult task, as it 
would seem, of establishing by the witness his own nonentity, 
or subsequent demise. 

[2.] Should a non-suit have been awarded ? 

While we re-affirm the position heretofore occupied by this 
Court, that it is competent to grant a non-suit, where there 
is no proof to support the issue— 

[3.] Still, we maintain, that if there be any evidence, upon 
which a verdict could be rendered, the case should not be with- 
holden from the Jury. 

[4.] Nor do we recognize the rule, that if, after verdict, the 
Court would grant'a new trial, because the verdict was contrary 
to evidence, it is bound to award a non-suit, on motion, before 
trial. Such a doctrine would be an unwarrantable encroach- 
ment upon the province of a Jury. 

A motion for a non-suit, at Law, is like a demurrer in Equity. 
And if, admitting all the facts proved, and all reasonable de- 
ductions from them, the plaintiff, on all the proof, ought not 
to recover, the non-suit ought to be ordered. 

We are aware that there 3 is a conflict of authority, upon this 
point, in this country. (Elmore vs. Grimes 1 Peters. 471. 
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De Wolf vs. Roland et al. Id. 497. Hunt vs. Stewart, T Ala. 
525. Martin vs. Webb, 5 Pike, 72. St. Louis Floating 
Dock Insurance Co. vs. Souland, 8 Missouri, 665. Wells 
vs. Gates, Id.681. Booe vs. Davis, 5 Blackf.115.) But we 
think, that with the limitation on the exercise of the power, 
adopted by this Court, a peremptory non-suit should be allow- 
ed where a party has wholly failed to make out his case; espe- 
cially as our own Statutes scem to recognize sucha power in 
the Courts, as that of compelling non-suits. (Cobb’s Digest, 
48, 492, 486, 488, 493.) ; 

Was there, then, testimony in this record, apart from the 
grant or paper title sufficient to carry this case to the Jury ? 
It is in proof, that Baldree went into possession of the premises 
in dispute, in 1841, holding expressly as.the tenant of the Ti- 
sons; that Yawn, the defendant im ejectment, gave hin ten 
dollars for his claim, both of them still acknowledging. para- 
mount title in the plaintiffs. But more than this, when Tur- 
ner purchased of the Tisons, Yawn said to one of the Tisons, 
he would never get his pay, and offered him two hundred dol- 
lars for the land. Upon the doctrine of tenancy, then, shall 
he be permitted to deny this title? 

[5.] Lastly. The grant was tendered in evidence ; it was 
to Jacob Tison. The depositions of Grimsley were offered, to 
explain the grant, and to show that it should have issued to 
Joab Tison. This parol proof was rejected; and the Court 
held, upon the authority of Sykes vs. McRory, (10 Ga. Rep. 
665,) that the mistake in the grant, could not be corrected in 
this way. In other words, that a party claiming under a grant, 
cannot first raise an ambiguity, by parol, and then explain it in 
the same way; but that a direct proceeding, by bill or other- 
wise, should be instituted for that purpose. 

Precedents may be found on both sides of this practice, as 
was admitted by this Court, in the case cited. And there are 
plausible reasons, to sustain either view of this question. We 
are inclined, however, to adhere to the opinion already ex- 

' pressed, namely: that the better course is, to institute a direct 
proceeding, to correct the mistake in the grant. 



































AMERICUS, JULY TERM, 1854. 495 





Tison and others vs. Yawn. 





It would seem that a grant from the State, which is the foun- 
dation or first link in a chain/of title to real estate, which is to 
extend through all future time, should be treated with more so- 
lemnity than ordinary documents. Real estate can only pass 
by deed; and these muniments of title, which are recorded as 
notice to all the world, of their contents, as well as the fac- 
tum of their execution, should speak the truth. The correc- 
tion, as to the misnomer, then, should not only be made to meet 
the exigencies arising out of the trial of the pending ejectment, 
but to secure the title, forever, from impeachment. 

[6.} If the rights of third persons have not intervened, the: 
Governor can make the correction; otherwise, it can only be 
ascertained, in a judicial proceeding between the litigating par- 
ties, in which the judgment or decree to be rendered, will ena- 
ble the Executive to make the alteration. And then, it will 
be notice to everybody. Until this adjudication can. be had, 
the action at Law can be restrained; then, the-cloud will be 
removed from tke title. 

Mr. Grimsley must die, as will, in the course of nature, all 
who could explain this error. The title to this tract of land 
may be litigatéd a thousand years hence. Is it not desirable 
that there should be record evidence perpetuated, establishing 
who was the actual drawer of lot No. 104, in the 7th district of 
what was originally Early county? And are not these and 
numerous other reasons, which will readily suggest themselves, 
sufficient to justify this Court in maintaining the groundalready 
taken, that for the \correction of this mistake, in the name of 
the grantee, a direct proceeding should be instituted ? 

So far, then, as it was proposed, by this proof, to explain the 
mistake in the grant, we think the testimony was rightfully re- 
jected ; but for another purpose, a portion of it, at least, should 
have been admitted. 

[7.] It is a principle of law, that if the attornment of the 
tenant ‘is procured by the misrepresentation of the landlord, 
as to his title, that the tenant will not be estopped by it. Now 
Mr. Grimsley proves, that in the conversation between Yawn, 
or Baldrec and the Tisons, this mistake in the grant, as to the 
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baptismal name of Tison, the grantec, was distinctly mentioned ; 
so that there was neither the suppression of truth, nor the sug- 
gestion of falsehood, respecting the matter. 


P 





No. 71.—Lockuart & TuHreEeEwits, plaintiffs in error, vs. 
Es Trxuey, defendant’ in error. 


[1.] The Act of January 22d, 1852, by its phraseology and plain terms, was 
not intended to. have retrospective application to judgments rendered before 


its passage. 


Claim, in Marion Superior Court. Tried before Judge Craw- 
rorD, March Term, 1854. 


A fi. fa. in favor of Lockhart & Threewits vs. James Nor- 
ris, was levied on a lot of land; Tinley interposed a claim. 
The land belonged to Norris, the defendant in fi. fa. subse- 
quent to the judgment. Tinley was a bona fide purchaser 
from him, without notice, and had possession more than four, 
but less than seven years before the levy. Under the Act of 
January 22d, 1852, he was protected ; under the law prior to 
that Act, he wasnot protected. The sole question was, wheth- 
er that Act had a retroactive operation, so as to effect cases 
where the four. years had expired. ‘The Court below held that 
it did, and so charged the Jury. This decision is assigned as 
error. 


Fucker, for plaintiffs in error. 
A. Ropryson and E. R. Brown, for defendant. 
By the Court.—Starnzs, J. delivering the opinion. 


an Act of our Legisla- 


. {1.] On the 22d of January, 1852, 
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ture was approved, which declared: ‘ That: from and after the 
passing of this Act, no judgment rendered in any of the Courts 
of this State, shall be enforced. by the sale of any property, 
real or personal, which the defendant has sold and conveyed to 
a purchaser for a valuable consideration, and: without actual 
notice of suchjudgment: provided such purchaser, or those claim- 
ing under him by such sale and conveyance, have been in peace- 
ble possession of such real estate for four years, and of such per- 
sonal property, for two years before the levy shall have been 
made thereon’’. 

In this case, the defendant in error, a purchaser without 
notice, had been in possession more than four years before the 
levy, but not for seven years, which is the period of possession 
necessary for his protection, unless the above Act is applicable 
to his case. 

It is unnecessary for us to decide, whether or not the Legisla- 
ture may properly pass an Act like the above, for the purpose 
of operating upon judgments existing at the time of its pas- 
sage, for this is no such Act. 

In the case of Griffin vs. McKenzie, (T Ga. R. 161,) this 
Court held, that such an Act, operating on the remedy only, 
and not upon the contract, was not unconstitutional. 

In our opinion, the present question is determined by the 
phraseology of the Act itself—its plain terms. Let us para- 
phrase the language somewhat, and read it thus: ‘“ No judg- 
ment, rendered in any of the Courts of this State, from and 
after the passage of this Act, shall be enforced”, &c.° and the 
meaning becomes strikingly obvious. Whether or not the Le- 
gislature. had the power to give the Act a retrospective opera- 
tion, these terms show that they have not done so; and there- 
fore, the Act does not apply to the case at bar. 

The language of the Act of 1822, upon which the case of 
Griffin vs. McKenzie was placed, was very different in its tenor. 
The third section of that Act, in direct terms, applied to judg- 
ments that “have been, or may be rendered, in any of the 
Courts of this State’, &c. And the language of the fourth 
VOL. XV. 63 
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section ‘(the one immediately applicable to that.case) was, “that 
no judgment should be enforced by sale of any real or personal 
estate, which the defendant may have sold and conveyed to a 
purchaser’, &c. It does not say, “no judgment rendered, from 
and after the passing of this Act’, &. as does the Act of 
1852, now before us. 

For the reason given, we affirm the judgment of the Court 
below. 








No. 72.—Rotanp Baker, plaintiff in error, vs. THE STATE 
OF GEORGIA. ZACHARIAH SHEFFIELD, plaintiff in error, vs. 
THe SAME. 


[1.] The Court below told the triors, that if they found the challenged Juror 
to have formed, but not to have expressed an opinion, of the guilt or inno- 
cence of tlie accused, yet, he was competent: Held, that there was no 
error in this. 

[2.] The accused asked the Court to permit the triors to retire to the Jury 
room, or some other private place, outside of the Court-room. The triors 
themselves, did not join in the request. The Court refused to grant the re- 
quest, but had a corner of the Court-room vacated, and made the triors 
retire toit: Held, that not enough appeared from this to show the Court 
to have erred. 

{3.] The trial before triors is best conducted, when conducted like the trial 
of a collateral issue before a Jury. 

[4.] The twenty-second section of the eighth division of the Penal Code, 
which prohibits any person from aiding a prisoner to escape from jail, ex- 
tends to the case of a white person, who aids a slave to escape ; at least, if 
the slave be detained on a capital charge. 


High misdemeanor, in Marion Superior Court. Tried before 
Judge CRaAwFoRD, March Term; 1854. Consolidated and 
heard together in the Supreme Court. 


T. Sheffield and R. Baker, were indicted for aiding a pris- 
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oner, a negro slave, to escape from jail; Sheffield was placed 
upon his trial. One of the Jurors being placed upon triors, 
the Court charged the triors, if they found that the challenged 
Juror had formed, but not expressed an opinion, from rumor, 
still, he was competent, and they might.so return him. To 
these instructions, defendant excepted. 

The defendant’s counsel requested the Court to have the 
triors sent to the Jury-room, when they were considering of their 
verdict. This was refused, and the corner of the Court-room 
vacated for their use. To this, defendant excepted. 

The evidence showed that the negro was in jail, upon a 
charge for an assault, with intent to commit a rape; on the 
evening of the escape, the negro pushed through the door and 
over the jailer, and ran off, the jailer pursuing; about one 
hundred yards from the jail, the negro fell and the jailer over- 
took him and got on him, and hallooed for help. A man came 
up and ordered the jailer to let the negro loose; he refused, 
and then the man drew a pistol and placed it to the jailer’s 
head, with a threat to fire if he did not release the negro; the 
negro was loosed and escaped. Other evidence was introduced, 
to show a concert of action between the negro and this friend, 
and to identify the prisoners as the aiders. 

Defendant’s counsel, among other things, requested the 
Court to charge the Jury— 

1st. That the provision in the Penal Code, in reference to 
aiding prisoners to escape, does not refer to, or include, the 
aiding of a negro slave to escape from custody. 

2d. Thatif the Jury believed, from the evidence, that the 
offence committed was a rescue, they could not find the defend- 
ant guilty, under the indictment in this case. 

The Court refused so to charge, and defendant excepted. 
Upon these exceptions error has been assigned. 

But one ground of error was urged in the case of Baker, 
and that was, that the offence charged, could not be committed, 
in aiding a slave to escape. 


Brown & Tucker, for plaintiff in error. 
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Brown, Sol. Gen. and 8. Hatt, for defendant. 
By the Court.—BEnnin@, J. delivering the opinion. 


[1.] The Court told the triors, that if they found the chal- 
lenged Juror to have formed, but not to have expressed, an 
opinion from rumor, he was competent. Was this right in the 
Court ? , 

It appears that the whole action of the triors, was in pub- 
lic—was in the presence of the accused. Whatever was in. 
evidence before the triors, therefore, was known to him. If 
there was before them any evidence tending to show that the 
Juror had formed “a decided opinion’, that evidence, conse- 
quently, was known to him, and he might have put it in the 
bill of exceptions. And if such evidence existed, he should 
have put it there to show this Court the possibility, at least, 
that the charge of the Court below, might have misled the 
triors. If the evidence was such as not even to tend to show 
the formation, by the Juror, of an opinion which was “de- 
cided’’, it is manifest that the charge, if wrong, did no harm— 
it is manifest that the charge . did not lead the triors to return 
as competent, a person who had formed a “ decided’’ opinion, 
much less one who had formed a decided opinion against the 
accused. } 

As no such evidence is to be found in the bill of exceptions, 
where it would be so useful, it isto be presumed that none 
such existed, to be put there. 

That being so, this charge of the Court did the accused no 
harm ; and not having been made the ground of a motion for 
a new trial in the Court below, it cannot, even if wrong, be 
made the ground of one in this Court. 

But was this charge wrong? The plaintiff in. error. says, 
that according to K. P. Boon vs. The State, (1 Kelly, 619,) 
it was. In this, however, the plaintiff in error is mistaken. 
That case goes no farther than to say, that the formation and 
expression of a decided opinion, from rumor, amounts to a dis- 





























AMERICUS, JULY TERM,’ 1854. 501 
Baker and another vs. The State. 








qualification. . See Griffin vs. The State, decided at this term. 
This charge was not wrong. 

[2.] It does not appear that the triors wished to retire to a 
private place, to deliberate concerning their verdict, or that 
they wished to deliberate at all; nor does it appear that the 
corner of the Court-room, which was cleared for their use, was 
not a sufficiently private place for deliberation, if they wished 
to deliberate. . Enough, therefore, does not appear, to author- 
ize this Court to say that the Court. below erred in refusing to 
send the triors to the Jury-room, to deliberate concerning their 
verdict. 

But still, it may not be amiss for this Court to avail itself of 
the opportunity to express its opinion,.as to the proper mode 
of procedure, before triors. 

Triors serye the purpose of a Jury for ascertaining a sort. of 
collateral fact, in the progress of a cause. They should, there- 
fore, be treated much as a Jury—be placed in the Jury-box— 
have the witnesses examined before them by the parties, or 
their counsel—be told the law by the Court, and be allowed to 
deliberate in the Jury-box, or, if need be, in a more private 
place. - 
[3.] The mode in use, at present, which confines the exami- 
nation of the witnesses, to the triors themselves, and excludes 
the parties and their counsel from all participation in the ex- 
amination, is found not to work well. The triors being gen- 
erally persons unskilled in all matters of law, make slew, hesi- 
tating, pointless, and in all respects, inefficient examiners. 
The mode previously in use, in some of the circuits in this 
State, which treated the trial before triors, more like a trial of 
a collateral issue before a Jury, has as much authority in its 
favor, and works better in practice, for the accomplishment of 
the object of the trial. We think, therefore, it is to be prefer- 
red to the vther. 

The indictment, in this case, is founded on the twenty-se- 
cond section of the eighth division of the.Penal Code, which 
is in the following words: 

‘If any person shall aid or assist a prisoner, lawfully com- 
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mitted or detained in any jail, for.any offence. against this 
State, or under any civil process, to make his.or her escape 
from jail, whether such escape be actually effected or not; or 
if any person.'shall convey, or cause to be delivered to such 
prisoner, any disguise, instrument or arms, proper to facilitate 
the escape of such prisoner, such person so offending, shall, on 
conviction, be punished by confinement and labor in the peni- 
tentiary, for any time not less than one year, nor longer:than 
four years”. 

The Court was asked to charge the Jury, that this section 
does not refer to, or include, the aiding: of a negro slave to 
escape, and the Court would not so a Was that right'in 
the Court? 

May a negro slave be a prisoner, lawfully committed or de- 
tained in jail, for any. offence against this State—for the 
offence, say, of attempting to commit a rape on a free white 
female? 

This offence, whew committed by a slave, is a capital one. 
(Cobb’s Dig. 987, 995.) And though not. mentioned in the 
‘Code, it is equally with those that are mentioned, an offence 
against the State. 

The Act of 1811, “to establish a, tribunal for the trial of 
‘slaves’, among other things, declares as follows: “ And. in 
case it should appear to them, (the Justices of the Peace,) 
after investigation, that the crime or crimes wherewith ‘such 
slave or slaves, stand or stands charged, is a crime or crimes, 
for which he, she or they, ought to suffer death, such slave or 
‘a slaves, shall.immediately be committed ‘to the public jail of 
said county, if any, provided it should be sufficient, or to the 
custody of the Sheriff, or to the nearest sufficient jail thereto”’. 

‘“‘ Such slave or slaves, shall immediately -be committed to 
the public jail of said county”, means that the slave or slaves, 
shall-be imprisoned—be made a “ prisoner’: of, in the com- 
mon jail of the county. 

Of course, when so committed, the slave becomes a pris- 
oner for ‘“ an-offence against this State’’. 

The answer, then, to the question is, that a slave may be a 
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prisoner, lawfully committed or detained in a jail, for any cap- 
ital offence against this State—as for attempting to commit a 
rape.on a free white female. It is by no-means intended to be 
said, that a slave may not be such prisoner, when committed 
or detained for a less offence. ‘ 

It therefore follows, that the slave, Sam, might have been 
such prisoner. And the facts show, that he was such; for 
they show'that he was detained in jail, for attempting a rape 
on a free white female, under an order of the Judge of the 
Superior Court, remanding him to jail on the happening of a 
mis-trial, which occurred in his case. 

This being so, the aiding of him to escape from jail, is some- 
thing which falls within the very words of the section aforesaid, of 
the Code, on which the indictment is founded. 

Failing within the words, why does it not fall within the 
meaning? For.two reasons, says the plaintiff inerror: First, 
because a slave is a chattel, and no chattel can be a prisoner. 
Secondly, because the Code, except in the thirteenth division, 
has white persons only, in contemplation, and therefore, as by 
the thirteenth division, a negro cannot bea prisoner. When it 
speaks of prisoners, it must mean such prisoners only, as hap- 
pen to be white persons. 

It is true, that slaves are ehattels, for most purposes. It is 
equally true, that they are not so for all; for many, they are 
persons. The Act of 1770, (Cobb's Dig. 971,) declares, that 
negroes shall be “absolute slaves, and shall be taken and 
deemed, in law, chattels, personal, in the hands of their respective 
owners or possessors, to all intents and purposes, whatsoever”. 
But it also contains many provisions which, nevertheless, treat 
slaves as persons—as beings capable of committing crimes, and 
worthy to be punished by form of law for crimes, when com- 
mitted; and no beings, except persons, are thus capable and 
worthy. Sec’s. 5, 7, 8, 9, 10, 11, 12, 18, 14, 15, 16, 17, 19, 
21, 23, 24, 29, 36, 38, do this; and there is much subsequent 
legislation, which also treats slaves as persons: as the Act of 
1811, to establish a tribunal for the trial of slaves. (Cobb's 
Dig. 986,)—that of 1811, for the trial and punishment of 
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slaves and free people of color, (76. 987,)—that of 1817, to 
amend the Act of 1816, (74. 988,)—that of 1821, to amend 
the several laws for the trial of slaves and-free persons of color, 
(Ib. 995,)—the Penal Code of 1833, itself. ..(1b. 780.) 

The way in which the Penal Code does this, deserves a mo- 
ment’s notice. . The first division of that Code, is entitled: 
“* Persons capable of committing crimes”. -This division, af- 
ter laying down the rule with respect to infants, lunatics, 
idiots, married women and the drunken, lays it. down with re- 
spect to slaves. It does so in these words : 

“ A slave committing a crime or misdemeanor, which, if 
committed by a free white person, would not-be punished, by 
this Act, with death, by the threats, command or coercion of 
his or her owner, or any person exercising or assuming author- 
ity over such slave, shall not be found guilty; and it appearing 
from all the facts and circumstances of the case, that the 
offence was committed by the threats, command and coercion 
of the owner, or the person exercising or assuming authority 
over such slave, the said owner, or other . person, exercising or 
assuming authority over such slave, shall be prosecuted for the 
said crime or misdemeanor’... In these words, by implication, 
is acknowledged and declared, the general capacity of slaves 
to commit crime. This is done by the expression or specifica- 
tion-of a single class of crimes, as those which slaves are zn- 
capable of committing—the expression of one thing, being the 
exclusion of others» And it is to be observed, that the class 
specified, is by no meanslarge. It is limitedina two-fold way: 
first, to crimes not capital ; secondly, to such only, of crimes 
not capital, as the slave commits by the threats, command, or 
coercion, of the master. The implication is, that in ad/ cases 
capital by the Code, and in all cases not capital, except those 
in which the slave acts under the coercion of the master, he 
shall be’considered capable of committing crime. 

It follows from all this, that neither of the plaintiff in cr- 
ror’s reasons is sufficient. - For first, 1t is not true that slaves 
are only chattels, and not sometimes persons; and therefore, 
it is not true that it is not possible for them to be prisoners. 
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Secand; it is not true that the Penal Code, except in the 
thirteenth division, has not in contemplation, slaves. It has 
them in contemplation, also,'in the first division; and in that 
division, it contemplates them as'persons, and as persons capa- 
ble of committing crimes; and'as a natural, if not a necessary 
consequence, it must contemplate them as capable of becoming 
prisoners detained in jail for such crimes, when committed. 

Indeed, the thirteenth division is not a suitable place for the 
offence of aiding a person, white or black, to escape from jail, 
That division is for offences relative to slaves, considered as 
property, or as human beings—as persons to be protected from 
bodily harm, or as property to be secured to its owner. But 
the offence of aiding a prisoner, even if a slave, to escape, is 
not an offence relative.to slaves ; it is an offence relative to 
publie justice. If, therefore, this division does not contain it, 


no argument is to be drawn from that, that it is not contained ° 


in its appropriate division. 

These reasons of the. plaintiff in error, not being sufficient 
to show the offence, which is within the words of the section, 
not to be.within its meaning; and no other reasons appearing 
to us, which are sufficient to do that, we are obliged to consider 
it within the meaning, as well as within the words. 

[4.] The refusal of the Court, therefore, to charge that this 


section of the Code does not.refer to, or include, the aiding of. 


a negro slave to escape from jail, was right. 

The Court was also requested to charge the Jury, that if 
they believed the offence committed, to have, been a rescue, 
they could not find the aecused guilty, under the indictment. 

This request seems to assume, that but one offence was com- 
mitted. It is, too, not a request to charge, that if the Jury 
believed the offence committed by the defendant, to have been 
a rescue, they must acquit; but generally, if they believe the 
offence committed to have been a rescue, they must acquit. 

Now, the evidence was such, that it was possible for the 
Jury to infer from it, that two offences had,been committed ; 
one of which, although it might be a rescue, was not committed 
VOL. XV. 64 
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by the accused, but by Baker, or some other person; the other 
of which, was an aiding of a prisoner to escape from jail, and 
might have been committed by the accused. The evidence 
was such, that the Jury might infer from it, that the accused 
and Baker, at first, intended only the offence of aiding the 
slave to escape from: jail; and that the accused stuck to-this 
single intention to the last, although Baker may, on ‘his part, 
have added to it'a new intention, called-up by an unanticipated 
exigency—an exigency apparent. to him alone, when separate 
from the accused, viz: the intention to free the slave from the 
jailer by force, at the time when the jailer had the slave in a 
state of re-arrest. In short, the Jury might infer, from, the 
evidence, that the rescue was committed by Baker, and was an 
offence, original, extemporaneous, and wholly aby anieazs of 
any other. 

All this being so, the Court would not give the aie which 
it was requested to give. It, however, gaye this charge: that 
if the Jury “believed from the evidence, that prisoner and 
Baker came to town with 2 common intent to aid Sam to es- 
cape, and in prosecution of that intent, they believed:that the 
prisoner was not the person who rescued the negro from the 
jailer, but was the person who held the horses, upon one, of 
which the negro escaped, he was guilty, and they should so. 
find him”. 

Now, if the charge had been given .as sense it might 
have misled the Jury. .It might have led them to believe, that 
if the crime of rescue was, in their opinion, committed by Ba- 
ker, or some third person, they must acquit-the accused, al- 
though, in their opinion, he might be guilty of the offence 
charged against him—the aiding of Sam to escape. And a 
Court is certainly not bound to give any charge which may 
mislead the Jury. 

The charge, as given, seems well. to adapt itself to the state 
of the facts, as it is disclosed by the evidence. It, in effect, 
tells the Jury, that even if there was a: rescue in the case, in 
evidence, yet, if the accused was not the person who was 
guilty of it, but was the person who was guilty of aiding Sam 
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to escape from jail, they must find him guilty. What objec- 
tion can there be to this charge? None, unless it be that there 
is no evidence to authorize it. But there was evidence to au- 
thorize it. : 

It is by-no means clear, that if the Court had gone so far 
as to say, if the accused was, instead of was not, the person 
who was guilty of the rescue, and was also guilty of the offence 
of aiding the slave to escape from jail, he ought to be con. 
victed, it-would have been error. It is far from certain that 
the offence of aiding a prisoner to escape from jail, is merged 
in a rescue of the prisoner. The inclination of my own mind, 
is towards the position, that aiding a prisoner to escape, cannot 
be merged in rescue. 

There was no error, therefore, in the refusal of the Court to 
give the charge which it was requested to give, or in giving that 
which it gave. ‘ 

In the case of Baker, the only ground of ‘error insisted on, 
was the refusal of the Court to quash the indictment, on the 
motion of the defendant therein, placed on the ground that the 
section of the Code, as to aiding prisoners to escape, does not 
apply to slaves. 

That the Court was right in not considering this a sufficient 
ground for the motion, I have already endeavored to show, by 
what I have said in the case of Sheffield. 

We think the Court was right. 

The decisions, therefore, ought to be affirmed in both cases. 





No. 73.—R. J. SNELLING, administrator, &c. plaintiffin error, 
vs. SARAH E. Dorrext, by her next friend, &c. defendant 
in error. 


[1.] The 61st Common Law Rule of Practice, provides that a motion for-a 
new trial, shall not operate as a supersedeas, unless an order to thai effect be 
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entered on the minutes: and in every application for a new trial, a brief of 
the testimony in the cause, shall be filed by the party applying for such 
new trial, under the revision and approval of the Court: Held, that all 
the ‘rebipinats, except as to the supersedeas, is subserved, when the brief of the 
testimony accompanying the rule and appended to it, is entered, with it, on 
the minutes; and that the revision of and approval by. the Court, will be 
inferred from such entry. 


Motion for new trial, in Stewart Superior Court. Decision 
by Judge CrawrorD, April Term, 1854. m 


Counsel for S. Dorrell moved to discharge the rule nisz for 
a new trial, granted in this cause, on the giswiils— 

1st. That there was no written approval of the brief of evi- 
dence by the Court, nor entry of such approval on the minutes. 

2d. That there was no written entry, by the Clerk, of the 
filing of the brief of the evidence, in his office. 

The facts were, that a brief of the evidence, oral and writ- 
ten, was filed with the rule nds, and éntered, in extenso, upon 
the minutes of the Court; and these'minutes approved and 
signed by the presiding Judge. 

The Court’ below granted the motion, and discharged the rule 
for a new trial. This ‘decision is assigned as error. 


Judge Bennin@ having been formerly of counsel in this case, 
did not preside. 


Tucker; H. Hott, for plaintiff in error. 
Jones & GAuLpING, for defendant. 
By the Court.-—Lumpx1y, J: delivering the opinion. 


[1.] These points may be considered as having been settled 
by the previous adjudications of this Court, touching the 61st 
Common Law Rule of Practice, namely: that.a motion for a 
new trial must be accompanied by a brief of the testimony ap- 
proved by the Court or agreed upon by counsel, and that ap- 
proval or agreement entered.upon the minutes of the Court; 
and that the brief thus approved or agreed upon, be filed with 
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the Clerk. The.case made in’ this record, has never been de- 
cided, | : 

In this case, the brief of the testimony was entered upon the 
minutes of the Court, immediately. after the rule nisi for a new 
trial, which minutes wére examined and approved’by the Court. 
Did this satisfy all the demands of the 61st rule? — 

That rule requires that a brief of the testimony should ac- 
company the application for a new trial; the motion is made 
upon that testimony. The Court cannot entertain the motion, 
unless and until the evidence is briefed. When we-find them 
on the minutes,-and immediately following the rule, are we not 
warranted in inferring that it was presented to- and approved 
by the Court, at the time the motion was made? What av- 
thority had the Clerk to record it, unless it had been.? 

We have, then, not merely the inferential approval of the 
Court, by his attestation of the minutes, (and we are bound to 
presume that he-would not certify to what was not true,) but 
the actual and special approval of this brief, is deducible from 
its being appended to the rule, and. enteréd on the minutes 
with it. Besides, if the facts assumed in the rule nis?,-are not 
true, it is the duty of the opposing-counsel to controvert them, 
at the time the application 1s made. . We are bound to believe 
that this was done. Nothing canbe argued on the motion but 
the law arising upon the facts contained in the brief. Would 
the Court, under these circumstances, direct this paper to go 
upon its minutes, unless satisfied of its correctness? Is not 
this the legal intendment of this entry? 

Was the brief.of the testimony filed? We frankly admit 
that it was not. The object for requiring this to be done, is 
two-fold—first, to preserve it; and secondly, to have it deposi- 
ted where it will be readily accessible, at all times, to both par- 
ties, in order to make their preparation for the argument. on 
the rule. Are not both of these purposes as well, if not better 
attained, by placing this brief upon the minutes? True, it is 
not necessary to record the proof; still, we have’ no hesitation 
in holding, that if done, as in this case, it will fully subserve all 
the objects of the rule. 
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No. 74.—James C. Neves and Wiun1AM NEvEs, plaintiffs in 
error, vs. WitL1AM H. Scorr and others, defendants in 
error. 


[1.] When the record shows, that the persons appearing as plaintiffs in er- 
ror, were dead at the time of the suing out and filing of the writ of error, 
and that their legal representatives are not parties thereto, that writ will 
be dismissed. 


Motion to dismiss the writ of error. 


The ground stated in this motion was, that it appeared from 
the record, that both the plaintiffs in error, James C. Neves 
-and William Neves, were dead, at the time of the filing and 
suing out of the writ of error, and.that their legal representa- 
tives have never been made parties, in the Court below. 


The record showed, that the proceeding in the Court below, 
was a motion made by 8. Jones and 8. T. Bailey, to set aside 
a decree on demurrer, to a bill filed by them, as solicitors for 
the complainants, on the ground that James C. Neves, one of 
the complainants, was dead when the bill was filed, which fact 
-was unknown to them. Before the motion was heard, but af- 
ter the judgment on the demurrer, William Neves also died, 
and on suggestion of his death, they moved to continue their 
former motion, until his representatives were made parties. 
The Court below refused the motion, and discharged the first 
rule. _ To this decision, the writ of error was sued out in the 
names of James C. Neves and William Neves. 


Judge BENNING having been formerly of counsel in this 
case, did not preside. 


RockKWELL, represented by T. R. R. Cozs, for the motion. 


S. Jones, contra. 
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By the Court.—Starnes J., delivering the opinion. 


[1.] This Court is always anxious to maintain a writ of er- 
ror, if it can be lawfully done, and will never dismiss the 
same, except for reasons of substantial justice. Such reasons 
constrain us to dismiss this proceeding. 


There are no parties before us. The writ of error runs in 
the names of William Neves and John C. Neves, complainants, 
and the citation also refers to the case, as between these per- 
sons and the defendants. ‘But the record shows, that both 
William and John ©. Neves are dead—that their estates are 
not represented ; and that this case, though in their names, is 
brought here by others. They, however, are made, by the 
record, parties to the case, or there are no parties. They, of 
course, cannot be parties, and any judgment which we may 
render, therefore, must be fruitless. It can bind no one. 


A Court of Justice.should never interfere, to do a vain or a 
fruitless thing; and this writ of error must be dismissed. 





No. 75.—S. FarrcetotH and others, plaintiffs in error, vs. 
Bens. 8. JoRDAN, defendant in error. 


[1.] Under the sixth section of the Judiciary Act of 1799, the Superior and 
Inferior Courts may, in a proper case, compel the production of documents 
to be annexed to interrogatories propounded by the party calling for the 
document, provided those Courts require a copy of the document to be left 
in the place of the original, to be used as the original, in case of the non- 
return of the original ; and also require bond and security. from that party 
to the party producing the document, conditioned to be void, only if the 
document be not lost, destroyed or. injured, but be restored to the latter 
party, as soon as the object of its production shall have been accomplished. 
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Ejectment, in Dougherty Superior Court. Decision by 
Judge Perkins, May Term, 1854. 


This action was brought by S. Faircloth and others vs. Jor-. 
dan, for a lot of land. Jordan filed a petition to the Court, 
stating, that both plaintiff and defendant claimed the"land, by 
deeds, from one John Baugh; and that he expected to prove, 
by the depositions of Baugh, that plaintiff’s deed was a for- 
gery—that Baugh lived in Newton county. He prayed that 
the original deed be delivered to the Clerk, to be attached to 
interrogatories—the Clerk keeping a copy. This petition was 
supported by the statement of counsel, in their place, that they 
expected to make this proof. 


The Court granted the order prayed for, and this decision is 
assigned as error. 


Piatt, represented by Lyoy, for plaintiff in error. 
Vason & Davis, represented by SULLIVAN, for defendant. 
By the Court.—BeEnnina, J., delivering the opinion. 


[1.] In this case, the order of the Court excepted to was, 
“that the plaintiffs do file, in the Clerk’s office of this Court, 
the original deed from John Baugh to John Carmichael, under 
which they claim, subject to the inspection and control of de- 
fendant and his counsel, to be attached to interrogatories, for 
the purpose of enabling him to attack it for forgery, upon leav- 
ing a certified copy thereof, in the Clerk’s office, to be used as 
evidence in the cause, in the event that said original deed is 
lost, or not returned into Court’’. 

And the only ground of exception to the order was, that it 
required “‘an original deed, the property of plaintiff’, to be 
deposited in the Clerk’s office, “‘in order that the same might 
be attached to interrogatories, and sent toa remote part of 
the State”. 
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Was this a good ground of exception? That.is, the only 
question. . # a 
The sixth section of the Judiciary Act ' of 1799, gives pow- a 
er to:the Superior and Inferior Courts to. require, on ten days g 
notice, “either party to produce-books and other writings, in Bi. 
his, her or their possession, power or custody, which shall con- 
tain evidence pertinent to the cause in question, under circum- 
stances where either party might be compelled to produce the 2S 
same, by the ordinary rules of proceeding in. Equity’. ; 

The power is given to Courts of Law, “under circumstan- 
ces where’”’ it. exists in Courts of Equity, “(by the ordinary 
rules.of proceeding in Equity’. a 

The power, as. it exists in the English. Court of Equity, is bi 
thus stated by Adams, in his. Doctrine of Equity: “A de- 4 
fendant is also bound, if required by the plaintiff, to set: forth’ 
a list of all documents in his possession, from which discovery 
of the matters in question can be obtained; and if the pos- 








session of such documents, and.their character, as. fit subjects ~ 
of discovery, can. be shown from the answer, he must permit the a 
plaintiff to inspect .or.copy them”... (Jd. 12.) a 


“Tf he admits the possession of such documents, a motion 
is made, that he may produce. them, that, the, plaintiff may 


have liberty to inspect and copy them, and that they may be 4 
produced before the examiner and at the hearing of the cause’. fe 
(2d. 13.) . 7 ‘4 

‘“‘Upon this application, an, order .will be made, that they 4 
shall be deposited with the Clerk of Records and Writs, or if = 


a special reason be shown, e.g. their. being in constant use in 
the defendant’s business, then~in the defendant’s own office”. a 
(Jd. 350.) a 


This, doubtless, is a true, general statement of the power, a 
as it exists in a Court of Equity, “by the ordinary rules of 7 
proceeding in Equity”. ; , 

This power, then, as it exists in Equity, is broad enough to ag 


justify an order requiring the document sought for, “to be 
deposited with the Clerk of Records and Writs” ; or in a spe- 
VOL. XV. 65 ) 
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cial case, “‘in the defendant’s own. office’—subject to the in- 
spection of the plaintiff, and further requiring it to be pro- 
duced “ before the examiner, and at the hearing of the cause”’. 

Now, when the document, under such.an order, is produced 
before “the examiner”, an opportunity is afforded to-impeach 
it.. The plaintiff may, on his part; produce before the exam- 
iner, his witnesses for its impeachment, and have their deposi- 
tions, to that effect, taken by the examiner, for he may com- 
pel his witnesses, no matter where they reside, to. come before 
such examiner. 

All this, the plaintiff can do in Equity, nhder the order to 
deposit the document, and to produce;it before the examiner— 
that is to say, under an order which, at no time, puts the doc- 
umentin the possession or power of the party calling for it; 
but ever keeps it in the possession or power of the party called 
upon for it, or of the Court itself. 

It is true, that the Court of Equity, in which this power sles 
exists, is‘ the English Court of Chancery, of which an ‘ex- 
aminer’ makes part, and that an examiner makes no part of 
the Superior Courts of this State—in which. Courts exist- the 
powers of a Court of Equity. » But, then, it is given to these 
Courts, themselves, to ‘exercise the powers of a Court: of 
Equity, to compel parties, in any cause, to discover, on oath, 
all requisite points, necessary.to the investigation of truth and 
justice’; and it is made their duty to see to. it, that ‘the pro- 
ceedings, in all such cases; shall be by bill, and such other pro- 
ceedings as are usual in such cases, until the setting down of 
the cause for trial’. (Cobb's Dig. 1143.) 

Under this grant of power, and this imposition of duty, the 
duties performed in the English Court of Chancery, by the 
examiner, are to be performed by the Superior Courts them- 
selves, if, indeed, those duties have not. been. abolished by the 
Statute regulation, on the subject of evidence in Equity, viz: 
that which requires the evidence in Equity to be “oral’’, or to 
be otherwise within the rules of the Common Law. (Act of 
1797, and Cons. Jury Trial.) 

The effect of our own legislation is such, that the command 
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to produce “before the examiner’, must be left out of the or- 
der to produce, made by our Superior Courts, acting as Courts 
of Equity. That order. must, in general, be confined to- re- 
quiring a deposit of the document with the Clerk, subject to 
be inspected and copied, and a production of it.on the trial. 

Under such: an order, the plaintiff in Equity can, in gener- 
al, have, in our Superior Courts, all the benefit ‘which is attain- 
able in the English Court, from the order in the English form. 
He can see the document; can copy it; can show it to his wit- 
nesses ; can, on the trial, by an oral examination of these 
witnesses, attack it. He is not put to the trouble and expense 
of depositions, taken before an examiner. 

The plaintiff can, in general, do this, but there are cases in 
which he cannot do it, viz. cases in which the witnesses reside 
out of the county in which the suit is depending; because, in 
such cases, he cannot compel the witnesses to come out of their 
counties to testify. (Cobb’s Dig. 1138-9. 10 Equity Rule.) 
At least, Courts of Equity practically, do not exercise, if they 
retain the power, of.compelling witnesses to appear out of their 
counties: It may, perhaps, be said, that the part of the Ju- 
diciary Act which gives witnesses this exemption, is confined to 
Common Law Courts. The Equity rule would appear, how- 
ever, to be intended to do for the Superior Court, as a Court of 
Equity, what the Statute certainly does for it as a Court of Law. 

In such cases as these, what is to he done? Does the pow-. 
er in the Superior Courts fall short: of them? Is it beyond 
the power of those Courts, to submit a document, which they 
may rightfully get possession of, to the examination of a wit- 
ness, because they have not power to bring'the witness to 
the document? Can they not carry the document to the wit- 
ness ? ' 

The power to compel discovery in the Superior Courts is, as 
we have seen, as broad as it, perhaps, can be. It is a power 
‘to compel parties, in any cause, to discover, on oath, all re- 
quisite points, necessary to the investigation of truth and jus- 
tice”. | 

Now, the power to compel a discovery, as it exists in the 
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English Court of Chancery, includes withim it, as-we have 
seen, the power to compel the production of documents discov- 
ered—that is to say, their deposit in. Court, subject to be in- 
spected and copied; their production before. the examiner ; 
their production at the hearing. In a word, the power tocom- 
pel a discovery, includes the power to render effectual the dis- 
covery, when made—as the grant of the end is a grant of the 
means necessary to accomplish the end. So must the power in 
the Superior Courts of Georgia: for itis a power as compre- 
hensive as that in the English Court can be. 

This power, in the particular of it under consideration, 
the English Court can execute, by means of one ofits own 
officers, the Examiner, because it has such an officer, and has 
power to compel witnesses, no matter where resident, to. appear 
before hin. But suppose these means had never existed, or 
‘should now be taken away, would the power, in this particular, 
have had to lie dormant or now have to become dormant ? 
Would the whole-end fail, because one means out of a number 
should fail? Certainly not, unless the execution of the power 
were specially confined to that one means. 

So, although this particular means in use in the English 
Court, is not at the service of the Courts of this State, it does 
not follow that means~*of some sort are not at their service. 
On the contrary, it follows that means of some sort are at their 
service. The Legislature, it is to be presumed, intends every 
grant of power to be effectual. It is, therefore, the duty of 
Courts, where there is nothing to rebut this presumption, so 
to. construe one, as to make it effectual. 

There is nothing to rebut.the presumption, in the case of 
the grant of thispower. The Superior Courts, therefore, as 
Courts of Equity, having. general power to compel discovery, 
have power to render effectual such discovery, when- made. 

How can that be done in such acase asthe present? Only 
by annexing the writing discovered and produced, to interrog- 
atories, and sending the interrogatories to the county of the 
non-resident witness, there to be executed, by persons commis- 
sioned by the Court, for that particular service, and then to 
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be returned, with the result of the execution, to the Court. 

This, therefore, those Courts may permit to be done. 

But, as in the doing of this, the writing has almost necessa- 
rily to come, more or less, within the possession or power of 
the party calling for it, and has otherwise to run new risks, of 
loss, destruction or injury, all for his benefit, he ought to give 
the other party corresponding security, against such loss, de- 
struction or injury. 

With respect, then, to the production of documents, this is 
what the Superior Courts of Georgia, by bill, may do; and 

. what those Courts, by bill, may do as Courts of Equity—they 
may, by a ten day’s notice, do as Courts of Law. 

What, then, amounts to the security referred to? The 
Court below seems to have held, that “the leaving a certified 
copy” ofthe deed, “‘in the Clerk’s office, to be used as evi- 
dence in the cause, in the event that original deed” should 
“be lost, or not returned into Court’’, would, in this case, be 
sufficient. Atall events, that was all the security the Court ex- 
acted. 

That security, this Court does not thinksufficient. It might, 
perhaps, serve ail the purposes of the pending suit. But 
would it serve any purpose in a new suit? Anaction of eject- 
ment, is no bar to another action of ejectment, provided mere- 
ly the fictitious names be changed... This copy could, at most, 
be used only against the parties plaintiff, in this ‘complaint’. 
The deed, itself, could be used against them, and equally as 
well against the whole world. Besides, the deed itself, is a 
link in its owner’s chain of title.. When he cannot produce 
that deed in market, the title which he can produce will, ap- 
parently, have a link wanting. The possession of a copy is, 
for the purpose of supplying this link, by no means equal to 
the possession of the deed itself. 

The security which might be sufficient, would, in the opinion 
of this Court, be, in addition to the copy provided for in this 
case, a bond, with good securities, conditioned to be void, if 
the deed required to be produced, should not be lost, destroyed, 
or injured, but should be restored to the party producing it, as 
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soon as the object of its production should have been accom- 
plished. 

To'the extent, therefore, that the Court below failed to: ex- 
act such security as this, we think it erred. 





No. 76.—Joun N. Puru.irs, plaintiff in error, vs. Tre State 
ex rel. IRWIN J. SAUNDERS and another, defendants in error. 


{1.] Where personal property. has been levied on, in the possession of the 
defendant, who has given a forthcoming bond for its delivery, on the day of 
sale, and is subsequently claimed, the Sheriff is not bound, under the law, 
to transfer the possession of the property, from the defendant to the claim- 
ant. 


[2.] The word all, as applied to persons and things, occurs frequently in all 
writings—lay, as well as legal—sacred and profane; and the generality of 
the phrase, is frequently to be restrained in an Act, not only by the context, 
but by the general form and scheme of the Statute, as demonstrative of the 
intention of the Legislature. 


Mandamus. Dougherty Superior Court. Decision by J “tes 
Perkins, May Term, 1854. 


Phillips, as Sheriff, levied a fi. fa. on four negroes, ‘as the 
property of one James S. Miller, who had them in possession. 
The defendants in error interposed a claim to the negroes, and 
tendered, at the same time, a forthcoming bond, and demanded 
the possession of the negroes. The Sheriff refused to transfer 
the possession to claimants; whereupon, an alternative man- 
damus was sued out, difectd to the Sherif. Two questions 
were made on its return— 

1st. As to the right of claimants to the possession of the ne- 
groes. 
2d. As to mandamus being the proper remedy. 
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ScarBporoucH & Srrozier, for plaintiff in error. 
WaRrREN, for defendant. 


By the Court.—LuMpkw, J. delivering the opinion. 


[1.] This case depends upon the construction of the Act of 
1811. It provides—that ‘‘in all cases where a levy is made 
on property, which is claimed by a third person, and good and 
sufficient security is tendered by the party claiming the same, 
it shall be the duty of the Sheriff, Constable or Coroner, to take 
security for treble the amount of the debt on which such execution 
is founded, (by the Act of 1841, the bond must be double the val- 
ue of the property, and payable to the plaintiff,) for delivery of the 
property so levied on, at the time of sale—(provided the prop- 
erty so levied on should be found subject to such execution)—then 
and in that case, it shall be the duty of the Sheriff, Coroner or 
Constable, to leave the same in possession of such claimant ; 
and in case the said claimant or security shall fail to deliver 
the property, at the time and place of sale, agreeably to 
such bond, it shall be the duty of the officer taking the same, to 
transfer such bond to the plaintiff in execution ; and said bond 
shall be recoverable in any Court of Law or Equity in this 
State, having cognizance thereof”’. (Cobd’s Dig. 532.) 

Does this Act make it obligatory upon the levying officer, to 
turn over personal property, levied on by him, zn all cases, to 
the claimant? not only where the property was not, and per- 
haps never had been, in the possession of the claimant, but 
where it was found in the possession of the defendant; and a 
forthcoming bond had already been given by him, for its delivery 
on the day of sale? 

We are satisfied that sucha construction as this was never 
intended to be put upon this Act of the Legislature; that the 
language of the Statute will admit of a different interpretation, 
is clear. It is made the duty of the Sheriff, Coroner or Con- 
stable, to leave the property with the claimant. How could 
this be done, unless it had been previously found there? Un- 
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der the view contended for by counsel for the relator, other 
phraseology would have been used. It would have been made 
the duty of the levying officer, to deliver or turn over the prop- 
erty to the claimant; not leave zt with him. 

If the words of the Act are doubtful, that construction should 
be given to it, which would best subserve the purposes of right 
and justice. And reading the law in that light, I ask, why 
should the interposition of a claim work a change and transfer 
of the possession of the property? Why, in affording to. the 
claimant this cumulative remedy—this modern mode of trying 
the title to the property, should this additional advantage be 
guaranteed to him? It is not needful to a full investigation of 
the rights of property. 

On the other hand, we can readily see how liable this privi- 
lege is to be abused. It becomes an object for a pretended 
elaimant to obtain the possession of personal property. He 
causes a small fi. fa. to be levied, and puts in his claim; the 
property is placed in his custody; and the debt is discharged 
and the levy dismissed, leaving the property in the claimant’s 
possession, to be run off or otherwise appropriated. Why put - 
such an instrument of mischief in his hands? It will be ob- 
served, that the bond is given to the plaintiff; and the claim- 
ant is answerable to him, only, for its delivery. 

In this very case, counsel, on both sides, admit that these ne- 
groes are in dispute ; why, then, under the pretence of collect- 
ing a debt, should the power of the law be invoked, to give to 
one of these parties. an advantage over the other? Such was 
not the object and meaning of the Statute; it did not. intend 
to take sides with either contestant ; but to leave the property, 
in all cases, where it was found, provided a proper bond was 
given for its delivery ; and not otherwise to interfere with the 
status of the parties. 

The issue in a claim case is, whether or not the property is 
subject to the execution. If the verdict be for the creditor, it 
is ordered to be sold; otherwise, it is found not subject to the 

fi. fa. ; and costs are recovered against the plaintiff. There is 
nothing in the form of the pleadings, which would warrant the 
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assumption, that our Claim Law contemplated any change of 
possession, as it respects the property. 

The levying officer executes the process, but leaves the prop- 
erty with the defendant—taking a forthcoming bond for its de- 
livery. On the day of sale, which.may be a month or more 
thereafter, a claim is interposed ; and the proposition is, that it 
now becomes his imperative duty, for failure to perform which 
a mandamus will lie, to transfer the possession of the property 
to the claimant. We see nothing in the Act, to countenance 
this construction. 

[2.] True, it says, that in alJ cases where a levy is made, 
&c, One is amazed, in casting a glance over our Statute 
Book, to find how. often this form of expression occurs, fre- 
quently signifying, as here, not absolutely all—but all, of a 
particular class, only. Indeed, it seems to be common to all 
writings, lay as well as legal—sacred as wellas profane. And 
the generality of the phrase, is frequently to be restrained in 
an Act, not only by the context, but by the general form and 
scheme of the Statute, as demonstrative of the intention of the 
Legislature. Here it means, in all cases where the claimant is 
in possession of the property, he shall not be deprived of it, 
but it shall be left with him. 

It is unnecessary to decide, whether mandamus be the proper 
remedy. .It will be time enough to determine that question, 
when a suitable case is made. 





No. 77.—F. Brvuns, plaintiffin error, vs. Tue LEssEE oF WIL- 
LIAM VINZANT and others, defendants in error. 


[1.] Before grant, the drawer of a lot of land, makes a dced for the lot to 
A; after grant, he makes a deed to B: Ejectment is brought by B against 
A: Held, that A’s deed, though not sufficient; by its priority in date, to 
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estop B, is yet admissible in evidence for A; since it is a deed fit fa help 
one, in A, a title perfect in Equity. 


Ejectment, in Dougherty Superior Court. ‘Tried before 
Judge Perkins, May Term, 1854. 


The only question in this'cause, arose upon a deed offered in 
evidence, from the grantee to the defendant in the Court be- 
low. The date of the deed was prior to the issuing of the 
grant. The other party claimed under.a younger deed from 
the same party. The Court below rejected the deed as evi- 
dence of title, and this decision is assigned as error. 


McCay, representing Vason & Davis, and SuLLivan, for 
plaintiff in error. 


Hrs and Lyon, for defendants. 
By the Court.—Brnnine, J., delivering the opinion. 


[1.] It appears, that on the 2d day of September, 1822, a 
grant was made by the State, to William Vinzant, for number 
one hundred and thirty-one; in the second district of Early 
county; that this lot had been drawn by Vinzant, in the land 
lottery authorized by the Land Lottery Act of 1818. 

That on the 9th of September, 1822, Vinzant and his wife, 

by deed, conveyed the lot to Tippins; that from Tippins down 
to the plaintiff, there was a regular chain of title. 
It also appears, that the same Vinzant, the drawer, on the 
15th of January, 1821, before the existence of the grant, had 
also made a deed, witha clause of warranty against himself, 
his heirs and assigns, and against all persons, for the same lot, 
to another person, one Douglass; and that this deed was re- 
corded on the 28th day of May, 1836. 

That the defendant offered this deed in evidence; that the 
plaintiff objected to. its being received in evidence, on the 
ground that it had been made before the issuing of the grant ; 
that upon this objection the Court decided, “that said deed 
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might be proper evidence to go to the Jury, to sustain a color 
of title, under the Statute of Limitations, but was not legal 
evidence to show title out-of Vinzant, the drawer’. 

That to this decision, the defendant excepted. These are 
the main facts, which appear in the case. 

The only question, therefore, is this: was the Court right 
in excluding the old deed from the Jury ? 

It was argued for the plaintiff in error, that the older deed 
estopped the maker of it, and Ais assigns, from saying that the 
maker had nothing in the land, at the time of the making of 
that deed, and caused any title, subsequently acquired by the 
maker of it, to enure to the benefit of the donee in that deed. 
And consequently, that the title acquired by the grant, enured 
to the benefit of the older deed, and that the younger deed, 
although executed after the issuing of the grant, was thus, in 
effect, made void by the older, which was executed before the 
issuing of the grant. 

If this argument is good, it is clear that the Court was 
wrong in excluding the older deed. Therefore, is it good? 

This older deed purports. to be an indenture, but it is not 
one; for it.is not exeented by both parties. It is executed 
only by the donor. - This being so, it can have no more effect 
than a deed-poll would have; and a deed-poll could not operate 
as.an estoppel upon the donee. Litéleton says: “‘ But, in such 
case, (that of a term for years,) it behooveth that the lessor 
be seized in-the same tenements, at the time of his lease ; for 
itis a good plee for the lessee to say, that the lessor had noth- 
ing in the tenements at the time of the lease, except the lease 
be made by deed, indented, in which case such plee lieth not 
for the lessee to plead’, (1 Coke’s Litt. 436.) This is ap- 
proved by Coke, (Lb. 47, 6.) And see ,2 1b. 363,8. Crwise’s 
Dig. “ Deed’, ch. XX. sec. 64. Bae. Abr. Leases, “0”. 

This seems to be the result of the authorities, if the deed be 
considered to be, in effect, a deed-poll. 

Let it be assumed, however, that the deed is to have the 
effect of an indenture, executed by both parties. . Will it, in 
that case, estop the donee, in the younger deed, from saying, 
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the donor ‘had nothing in the land, at the making of the- older 
deed; and will it make the donor’s title, subsequently acquired 
by the issuing of the grant, enure to the benefit. of the donee, 
in that older deed ? 

The case of Right, on the demise of Jeffreys, and others, vs. 
Bucknell and others, (2 Barn. § Adolph. 278,) is directly to 
the contrary. The head note is: “ A, having an equitable fee 
in certain lands, mortgaged the same to B, by lease and release. 
‘The release recited that Aj was legally or equitably entitled to 
the premises conveyed, and the releasor covenanted that he was 
lawfully or equitably seized in his demesne of, and. in, and 
otherwise well entitled to the same. The legal estate was sub- 
sequently conveyed to A, and he ‘afterwards, for a-valuable 
consideration, conveyed the same to C, upon ejectment brought 
by B against C. 

‘< Held, first, that there being in the release, no certain and 
precise averment of any seizin in A, but only a recital and 
covenant that he was legally or equitably entitled, C was not 
thereby estopped from setting up the legal estate, acquired by 
him after the execution of the release. 

“ Held, secondly, that the release did not operate as an_es- 
toppel by virtue of the words, “granted, bargained, sold, 
aliened, remised, released”, &c. because the release passed 
nothing but what the releasor had at he time; and A had not 
the legal title in the premises, at the time of the release’. 

This decision seems to’ be supported by authority which is 
cited. And see Doe ex Dem. Higginbotham vs. Barton et al. 
(11 Adolph. ¢ Ellis, 307.) Doe ex Dem. Lumley vs. Scar- 
borough, (3 16. 2.) 

But this older deed contais a clause of warranty against 
‘the donor, his heirs and assigns, and against all persons. Does 
not that make a difference ? 

Littleton says: “ Also these words which are commonly put 
in such releases, scilicet (quae quovismodo in futurum, habere 
potero,) are as void in law; for no right passeth by a release, 
but the right which the releasor hath at the time of the - release 
made. For, if there be father and sonne, and the father be 
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disseised, and the sonne (living his father) releaseth by his 
deed, to the disseisor, all the right which he hath, or may 
have, in the same, without clause of warrantie, gc. ; and af- 
ter the father dieth, fc. the sonne may lawfully enter wpon the 
possession of the disseisor, for that he had no right to the land in 
his father’s. life, but the right descended to: him, after the 
release made by the death of his father, ge.” (Co. Litt. sec. 
446.) And Coke, commenting on the expression, * without 
clause of warrantie’’, says: “ For, if there bee a warrantie 
annexed to the release, then, the sonne shall be barred. For, 
although the release cannot barre the right for the cause afore- 
said, yet, the warrantie may rebut and barre himand his heirs, 
of a future right, which was not in him at the time, and the reason 
(which, in all cases, is to be sought out,) wherefore, a warrantie 
being a covenant, real, should barre a future right, is for avoid- 
ing of circuitie of action, (which is not favored in law,) as he 
that made the warrantie should recover the land against the 
testenant, and he, by force of- the warrantie, to have as-much 
in value against the same person’. 

The reason, then, why warranty in the case of a release, 
which has in it the words: ‘quae quovismodo in futurum 
habere potero”—what I may in any manner hereafter have— 
operates as an estoppel, is to prevent cireuity of action. Now, 
unless the release contains these words, or the like of them, a 
warranty does not estop, even the releasor himself; for, in 
such case, it only extends to what he has, not to what he may 
afterwards have. In such case, it does not appear to be the 
intention of the parties to the release, that the warranty shall 
extend to future intests acquired by the warrantor. 

There are no such words in this older deed. 

Again, the donee in the second deed is not liable to suit 
upon the first deed. He is neither party nor prior to that 
deed. 

In the case before this Court, therefore, the reason which, 
in a release, makes a clause of warranty operate as an estop- 
pel, viz: to prevent circuity of action, does not exist. 

In the very learned note of Hare ¢ Wallace, to “ Doe. vs. 
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Oliver, Duchess of Kingston’s case’, in the second volume of 
Smith's Leading Cases, 458, it is remarked: “ But it nowhere 
‘appears that the effect of a warranty in a conveyance, void for 
the want ofa present estate, was to act as an estoppel and trans- 
mit an interest, subsequently acquired, since if such had been 
its operation, the Common Law rule, under which a contingent 
or future estate could not be passed by a mere deed to a stran- 
ger, would have been, in all respects, nugatory”. ‘That this 
would have been so, if such had been its operation, seems man- 
ifest. 

It may be added, that if a warranty estops the warrantee, 
to say the warrantor had nothing in the land, it equally estops 
the warrantee from suing thé. warrantor for a breach of the 
warranty ; for, in suing him for such breach, the warrantee 
has, in effect, to say, that. he, the warrantor, had nothing in 
the land when he made the warranty. 

And it may also be remarked, that by our Registry Acts, a 
young deed, if well recorded, has precedence of an old deed, 
if not well recorded, instead of being, in any respect, estopped 
by the old deed. 

Upon the whole, it may, without mich doubt, be said, that 
the donee in the younger deed, was not estopped -by the older 
deed from saying, that at the time of the making of that deed; 
the donor had nothing in the land. The argument, therefore, 
for the admission in evidence of the old deed, that he was 
so estopped, was not good, and the Court below: might well dis- 
regard it. 

Assuming, then, that the Court was right in holding that the 
old deed could not, as an estoppel, operatein favor of the defend- 
ant, was the Court ‘right in also holding, that the deed could 
not otherwise operate in his favor, and therefore, that it.ought 
to beexcluded from the J ury ? 

And this leads to the question—what operation. the deed 
could have, if any? and this to. the question—what right did 
the drawer of the land—the maker of the deed—acquire by 
virtue of his draw, by itself, before the grant had been issued ? 
Was it such’a right as could be vailableto him at all, inthe defence 
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of the ejectment? ‘Wasit such-as might help to show, in him, 
a perfect equity? For, according to Pitts vs. Bullard, (3 
Kelly's “R. 5,) a perfect equity will protect a defendant, in 
ejectment. 

In the case of | Winter vs. Sokais (10 Ga. R.) which grew 
out of the purchase fromthe State, of a fraction of land, this 
Court held, that the payment to the State, of the considera- 
tion, (which it held. to ‘be the purchase-money,). alone, and 
apart from’ the grant-fee, clothed the purchaser, before the 
payment of the grant-fee, and before the issuing of the grant, 
with a perfect equity. "The words of the Court are: “So, in 
this case, the State retained nothing but the naked title, and 
this she held as trustee for the purchaser.” (205, 201.) 

The principle of this decision is, that when the consideration 
for which:the State agrees to part with its land, has been paid 
to it, the party paying has acquired a perfect equity to the 
land. 

In Garlick vs. Robinson, (12 Ga. R. 340,) a case arising 
from the sale, under fi. fa., of a lot.of land which had been 
drawn by the defendant in fi. fa. ina land lottery, but as to 
which there had been no grant issued, or been any payment of 
the grant-fee, this Court. held, the consideration for a grant, 
in the case ofa lot drawn in a land lottery, to be the grant- 
fee. 

The case now before this Court, is a case arising under a 
Land Lottery Act—that of 1818. It follows, therefore, that 
if, in this case, the grant-fee had been paid at the time when 
the old deed was executed, the maker of that deed—the draw- 
er—was clothed with a perfect equity to the land, although 
the grant was then not out. 

This deed, then, if it had been admitted in evidence; would, 
with the addition of proof of payment of the grant-fee, have 
made out a title in ‘the defendant, perfect in equity. It was a 
good link in a chain of title of that sort. And every link in 
a chain of title, is admissible in evidence, even if it turn out 
that some of the links cannot be supplied., The only effect of 
that contingency happening is, that the party fails before the 
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Jury, for want of #afficiont evidenoe. So, inthis case, if; af- 
ter the ‘introduction of this old deed, the party introducing it, 
had not shown the payment of the grant-fee, his case would have 
failed before the Jury. But unless ‘he -could have ‘had this 
deed before the Jury, of what use to him woild it have been, 
to prove the payment of the grant-fee, if he was able to-prove 
it? There was no legal objection to the admissibility of this 
deed. The defendant claimed. title underit.” "The ‘case was 
such, that it was possible, “by the help of it, for him to have 
made. out a good defence. Under such ‘circumstances, the 
Court was not at liberty to withhold the déed: from: the Jury. 
“The Judges of the Superior Courts shall not, in any case, 
whatever, withhold any grant, deed, ‘or other document, from 
the Jury, under which ay party in a cause may Claim title, 
except such evidence of title as may be barred by the. Act of 
Limitation”. , (Pr. Dig. 210.) 

The Court, therefore, was wrong: in not admitting’ the deed 
to the Jury. We say the deed was admissible in evidence, and 
that is all we say, or can say ; the'case itsélf: being so narrow, 
as to have room for no more. We cannot, therefore,-go into 
the question, what might be the rights of these parties respect- 
ively, in Equity—what might be the efféct, in Equity, of a 
notice of the older deed, by the claimants under the younger 
deed ; or, of their acquiring their title without paying for it a 
valuable consideration, and so forth. 





No, 78.—M. A. Porter, plaintiff inverror, vs. J. A, McCot- 
LUM and another, defendants in error. 


[1.] A fair and reasonable construction of an acknowledgment of service of 
notice, of the signing and filing of the bill-of exeeptions, and a waiver of 
further notice entered‘on the original notice is, that it was intended to 
waive service Of all further proceedings, necessary to carry the case to 
the Supreme Court. 
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[2.] A promissory note, made payable to bearer, is negotiable by delivery ; 
and by the usage and custom of merchants, has that negotiable quality, 
though it be under seal. 


Certiorari. Dougherty Superior Court, May Term, 1854. 
Decision by Judge PERKINS. 


This was originally an action in a Justice’s Court, brought 
by the bearer, the plaintiff in error, upon a promissory note, 
under seal, made by the defendants in error, and payable to 
“Nancy Kelly or bearer’. That Court dismissed the action, 
on the ground that such an instrument was not transferable by 
delivery. On certiorari, the Superior Court affirmed this de- 
cision, and this is the error assigned in this Court. 

A preliminary motion was made, to dismiss the writ of error, 
on the ground that there was no evidence of the service of the 
writ of error and citation. On the original notice, was this en- 
try—“ service of the notice of the signing and certifying of the 
bill of exceptions acknowledged, and farther service waived’, 
which was signed by the counsel for defendants in error. 


Warren & WARREN, for plaintiff in error. 
StrozieEr, for defendants. 
By the Court.—Staryes, J., delivering the opinion. 


[1.] We think that a fair and reasonable construction of the 
entry on the original notice, is an acknowledgment of service, 
as to that notice, and a waiver of service, as to all the other 
proceedings necessary to carry the case to the Supreme Court. 

The defendant in error acknowledges service of the notice in 
terms; it was quite unnecessary and superfluous to add a wai- 
ver of further service of that notice ; it would seem unreason- 
able, therefore, to hold that it. was the defendant’s intention, 
by this entry, to make such waiver. But it was very reasona- 
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ble that such entry should have been made, if the intention was 
to dispense with service of the writ of error and citation; and 
we think, consequently, that this is the proper construction to 
place upon this entry. The motion to dismiss the writ of error, 
is therefore over-ruled; and we proceed to give our opinion 
upon the merits of the case. 

[2.] At Common Law, promissory notes were not negotiable 
by delivery. But/it seems, that in England, from a very early 
period, they were made so by the custom of merchants. Some- 
thing of a struggle ensued in the Courts, between the Common 
Law and this custom. The Statute 3 and 4 of Anne, ch. 9, 
was passed, to terminate this struggle, and to make that custom 
the indisputable law of the land. That Statute declared that 
promissory notes, “‘ payable to any person or persons, body 
politic, &c. or their order, or unto bearer, shall be assignable or 
indorsable over, in the same manner as inland bills of exchange 
are, or may be, according to the custom of merchants”. 

Now, it is said, that a note under seal, was not contemplated 
by the Statute of Anne, but only such notes as were then ordi- 
narily employed in commerce, and known to the usage and cus- 
tom of merchants. Such was the decision in the State of New 
York, inthe case of Clark vs. Farmer's Man’g Co. (15 Wend. 
256.) It wasnot so held, (as supposed in the argument of the case 
before us,) in the case of Warren vs. Lynch, (5 John. 239.) 
Kent, C. J. there ruled, that the note before him was not un- 
der seal, and forbore, expressly, to decide the other question. 
So that we have not the opinion of that distinguished Judge, 
distinctly, upon the point. 

The decision of that point must turn, we think, altogether 
upon what is the custom of merchants, in this respect, as a pest 
of the law merchant in our State. 

It will be observed, that the Statute of Anne not only makes 
notes assignable by delivery, in the manner that inland bills of 
exchange were then assignable, &c. according to the custom of 
merchants, but “in the same manner that inland bills of exchange 
may be”, &c. Here was, evidently, an elastic provision, fitted to 
meet such change or modifications in the usage or custom, in this 
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regard, as might be subsequently adopted. - The fact, therefore, 
that promissory notes, under seal, were not, at the passage of 
that Statute, within the contemplation of the law-maker, is not 
a sufficient reason why they should not now be within the pur- 
view of the Statute, if the custom of merchants places them 
there. 

The Court of Errors in New York, however, puts its decision 
upon the ground, that such promissory notes were not contem- 
plated by that Statute; that is to say, were not, at the time 
of its passage, specifically within the contemplation of the law- 
maker. We cannot follow this view of the subject; and can- 
not hold that a promissory note, under seal, is not within the 
terms of the Statute of Anne, unless we are satisfied that by 
the law-merchant, as now of force in our State, such instru- 
ments cannot be included within the provisions of this Statute 
of Anne. 

It would seem, from adjudicated cases, that the negotiability 
of a paper, by delivery, properly depends upon its terms, ra- 
ther than upon the fact of its beg or not being under seal. 
As a general rule, bonds, specialties, &c. (especially was this 
true, at the time of the enactment of the Statute of Anne,) are 
not intended to be negotiated by delivery—are not designed to 
pass from hand to hand; and hence, no doubt, the other gene- 
ral rule, which we find in the Books, that specialties are not 
negotiable by delivery. But there seems to be no sufficient 
reason why a specialty—that is to say, an instrument under 
seal, purposely framed and intended to pass by delivery, should 
not be negotiable. And this appears to be the practical opera- 
tion of the matter, among merchants in England, as it is the 
view which Courts have there taken of the law-merchant. 

Bonds made payable to bearer, have been held negotiable, 
in the Courts of England. In the caseof Gergeir vs. Melville, 
(3 Barn. ¢ C. 451,) which was a suit upon a Prussian bond, 
Lord Tenterden, (then C. J. Abbott,) decided, that it was ne- 
gotiable, because “‘the sum mentioned in the bond, is due to 
every person who shall, for the time being, be the holder of it”. 
And further—that “‘it was precisely analogous to a bank note, 
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payable to bearer, or to a bill of exchange indorsed in blank,” 
&e. 

In the case of Clark vs: The Farm. Man’g:Co. above men- 
tioned, the Court of Errors, in New York, express the opinion 
that Ch. J. Abbot erred in distinguishing this Prussian bond 
from the East India bonds, which had been decided to be not 
negotiable, in the case of Glynn vs. Baker, (18 East. 509.) 

By looking to that case, we will see that the decision was 
placed, not upon the fact that the bonds were under seal, but 
upon the ground that they were made payable to the obligee, 
his executors, &c.. The form of these bonds is there furnished, 
and we find that they were payable “to W. G..S. his execu- 
tors, &c. (by indorsement-hereon,) with interest”, &c.. And 
LeBlane, J. in view of this fact, says, that “‘no action could be 
brought upon this ‘bond, but by Sibly the ‘obligee, or in his 
name; or if he died, in the name of his executors’. -Hence, 
Ch. J. Abbott was right in the rule he laid down, and the crit- 
icism of the Supreme Court of N. York, has not damaged the 
authority of his decision, in our opinion. 

But the Court in N. York say that the negotiability of this 
Prussian bond, rested “upon usage”. There is nothing, inthe 
case cited, (of Gergeir vs. Melville,) nor do the Supreme Court 
of N. York state any fact or furnish any evidence, to show 
that there is any usage of this kind, peculiar to Prussian bonds. 
The only expression upon which they could rest such an asser- 
tion, is the observation of the Ch. Justice, that “it was proved, 
at the trial, that bonds of this description were negotiated like 
exchequer bills”. So far from this expression authorizing the 

* conclusion at which the Court in New York have arrived, when 
it is taken in connection with the few words which precede it, 
it proves just the contrary. The whole sentence is, “here, on 
the contrary, the bond was payable to the bearer, and it was 
proved, on the trial, that bonds of this description were nego- 
tiated,” &. Of what description? Why, plainly, bonds pay- 

able 'to the bearer. 
This is plain enough, but it becomes still more so, by refer- 
ring more particularly to that case of Glynn vs. Baker, which 
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furnishes strong support to the view we are taking. In that 
case, the observations of Lord Hllenborough and Mr. J. Le- 
Blane, go to show, that the negotiability of commercial instru- 
ments, depended upon their terms and contemporaneous mer- 
cantile usage; and that the question of negotiability, where the 
instrument was so framed as to admit of it, sometimes depended 
upon proof before the Jury, of what was then the custom and 
usage of merchants, in relation to that particular instrument. 
And the case, as we understand it, goes upon the ground, that 
these India bonds could not acquire negotiable quality, even by 
such proof of usage, because they were made payable to the 
obligee, &c. and not to bearer—LeBlanc, J. saying, that 
“‘evenif the case went to trial again, to inquire into the fact of 
the negotiability of India bonds, the defendant would never be 
able to persuade a Jury to find that they were negotiable in- 
struments, like bills.of exchange”. 

We think these cases sufficiently show, that a promissory 
note, made payable to bearer, is negotiable by delivery ; and 
that according to the usage and custom of merchants, it does 
not lose this negotiable quality, by having a seal annexed to it. 

Judgment reversed. 





No. 79.—Jostan McLendon, administrator, &c., plaintiff in 
error, vs. Simon Hooks, defendant in error. 


[1.] To restrain a judgment, at Law, until an account can be taken between 
joint-tenants or tenants in common, the bill should expressly charge the in- 
solvency of the defendant; and it is not sufficient for the complainant to 
allege, that he is “informed and believes that the defendant is insolvent ; 
or at least that he has declared that he will be so; neither is it enough to aver, 
that by some fraudulent transfer or disposition of his property, that the de- 
fendant will preyent the complainaut from recovering his rights. 
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In Equity, in Dougherty Superior Court. Decision by 
Judge Perkins, May Term, 1854. 


Josiah McLendon, as the administrator of Hillory Hooks, 
filed his bill against Simon Hooks, alleging that‘his intestate 
and defendant owned, jointly, alot of land. That Simon had 
exclusive posséssion of the lot of land, since 1845 ; and that 
he was indebted, for the use and occupation of the same,.to the 
complainant, the sum of $600. That Simon had obtained 
judgment, at Law, against complainant, as administrator, for 
$250, with interest and costs; and was proceeding to collect the 
same, by levy ard sale, of the undivided half of said lot of 
land. ‘That Simon was “insolvent, as he was advised and be- 
lieves—at least, the said Simon had declared that he would be 
so’; and had threatened, that no part of-the amount com- 
plainant might recover of him, should ever be paid. The bill 
prayed an injunction, and that there should be an‘account and 
sett-off of the demand against Simon, and the judgment in his 
favor, as far as the same 'inight go. 

On motion, the Court below dissolved this injunction, and 
this decision is assigned as error. 


Lyon & Cxark, for plaintiff in error. 
Srrozier & Hrnzs, for defendant. 
By the Court.—LuMPkKIN, J., delivering the opinion. 


[1.] Had the complainant charged, distinctly, the insolvency 
of Simon Hooks, the injunction to restrain the judgment, at 
Law, should have been retained. But we hold that the alle- 
gations in the bill are too vague, especially when it appears 
from. the face of the bill itself, that in addition to the debt 
which is sought to be enjoined, that he is the owner of one- 
half of the lot of land on which he lives, the rent of which is 
charged to be worth fifty dollars per annum. 

As to the threat, that he will become insolvent, or the ap- 
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prehension expressed, that Hooks, the plaintiff in the judg- 
ment at Law, will, by some pretended or fraudulent disposi- 
tion of his property, defeat the collection of complainant’s 
share of the rents, issues and profits due on the land, this is 
not sufficient to authorize the injunction to be retained. It is 
not in the power of the party to make any false or fraudulent 
transfer, which can effect any such purpose. 





No. 80.—J1M, (a’slave) plaintiff in error, vs. THE Save oF 
GEORGIA. 


[1.] When, upon application for a continuance by a prisoner, on account of 
excitement and prejudice in the public mind, the same is refused, and the 
prisoner tried and convicted ; and it appears from the record that he was 
clearly and conclusively guilty, and that if delay had been granted, no 
testimony could have been produced, sufficient to change the result, ‘this 
Court will not disturb the judgment inthe Court below. 


[2.] It is no good objection to the confessions of a slave, made to a free 
white citizen, that such slave was, as a slave, compelled to answer any 
question a white man might put to him. 


[3.] Voluntary confessions, made by a prisoner after he is tied, may be pro- 
perly admitted in evidence. 


[4.] The homicide of his masftr, overseer, or lawful employer, by a slave, in 
resistance to an assault made upon him, must be either justifiable homicide 


or murder. 


[5.] Where a motion for a new trial was submitted, on the ground that one 
of the Jurors who had tried the prisoner, had formed and expressed an 
opinion, unfavorable to him, before trial; and that this was not known 
until afterwards; and where the Juror, in his vindication, stated that the 
opinion expressed had been founded upon report, and was such that would 
yield to the evidence upon oath, and not such, as by prejudicing his mind, 
would prevent him from finding a verdict according to the evidence: Held, 
that the Court did not err in deciding that the Juror was competent, and 


in refusing a new trial. 














536 SUPREME COURT OF GEORGIA. 


Jim (a slave) vs. The State. 








Indictment for murder, in Lee Superior Court. ‘Tried be- 
fore Judge Perkins, June Term, 1854. moyt 


- Jim, (aslave) stood indicted for the murder of a white man, 
his overseer. A motion was made for a continuance, on the 
ground that the excitement and prejudice in the public mind 
was so great that he could not go safely to trial; this being the 
first term of the indictment, and the alleged offence being 
committed in January, 1854. This motion was supported 
by the statement of counselin their place, and the testimony of 
four disinterested citizens of the county. The Court refused 
the motion, and counsel for defendant excepted. 

The State offered in evidence, the confessions made by. the 
negro to a white man, shortly after the act, to-which counsel 
objected, on the ground that they were not voluntary—a slave 
being bound to answer all questions put to him by a white man. 
The Court over-ruled the objection, and counsel for defend- 
ant excepted. 

It. appearing that the prisoner was secured and tied, by the 
order of the overseer, at the time the confessions were made, 
counsel renewed the objection, that they were made under. du- 
ress. The Court over-ruled the objection, and counsel for de- 
fendant excepted. | 

The confessions were, that the deceased, a youth weighing 
about 100 lbs. raised a maul and attempted to strike the prisoner, 
a stout man; that the prisoner then knocked him with an axe, 
and struck him more than once; said that deceased ran from him, 
and begged him to desist, but that hé would not, because he 
was mad. 

Counsel for defendant requested the Court to charge, “ that 
if a negro was attacked by his overseer, or any other person, 
with a weapon calculated to produce death, and the slave, un- 
der an apprehension for his life, or that a felony is about to be 
committed upon him, in his own defence, kills his assailant, he 
is justifiable”. The Court charged as requested, with this 
qualification—“ that the slave would not be justifiable, if there 
was any other way to save his life, or escape the threatened 
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violence of the overseer’. To this qualification, counsel. for, 
defendant excepted. 

Counsel farther requested the Court to dae “ that if ae 
master or overseer, inflicts unmerciful and unreasonable punish- 
ment upon a slave, such as would amount to a. crime, . under 
our Penal Code, and the slave,:in a moment of passion, con- 
sequent upon the punishment, kills him, it is manslaughter and 
not murder”; ‘The Court refused so to charge, . and counsel 
excepted. : 

A motion was made for a new trial, on the ground that. one 
of the Jurors, John H. Pope, had formed. and: expressed an 
opinion, (before ‘being sworn as a Juror,) that prisoner, ought 
to be hung. This motion was-supported.by the affidavit of two 
witnesses, who proved the expression of the opinion, the morn- 
ing of the day of trial. The Juror exculpated himself by af- 
fidavit, that this opinion had no influence, whatever, over him, 
and did not bias his mind, in any manner whatever. Seven 
other Jurors swore, that Pope, in no wise, controlled.or influ- 
enced the balance of the Jury; but that every Juror, on _re- 
tiring, was fully-satisfied of the guilt of prisoner. 

The Court refused a new trial, and counsel excepted. 

On these exceptions error has been assigned. 


Morean, and B. HILL, for plaintiff. in error. 
Lyon, Sol. Gen. and Hawkins, for defendant. 
By the Court.—Starnzs J., delivering the opinion. 


[1.] The first point presented for our consideration, arises 
out of the motion to continue, because of the. excitement and 
prejudice, in the public mind, against the prisoner. ‘The crime 
was charged to have been committed in January, 1854, and 
the case came on for trial at the July Term. ensuing, of the 
Superior Court in Lee county. , The prisoner had been con- 
fined in jail, and had not had the assistance of any one, in pre- 
paring himself for trial; and as his master had failed to give 
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him any assistarice for this purpose, it was insisted, that what- 
ever might be the strength of his case, it was very hazardous 
for him to go to trial, whilst-the public feeling was so strongly 
against him. 

“These circumstances presented strong claims-to the favora- 
ble consideration of the Court; and they would, undoubtedly, 
have entitled the prisoner to a continuance, if that: continu. 
ance could have profited him anything. But neither the state- 
ments of counsel, nor the affidavits which were furnished, show. 
that any material testimony could have’been procured, which was 
not before the Jury, or that a different case could, in anywise, have 
been made out for him, if the cause had been continued, or if 
he had had the advice of counsel before’the session of Court. 
Tt is, indeed, impossible for us to see, from the record, how any 
evidence could ‘have shown-the killing to have been different 
from what the prisoner, in his confessions, statedit. And put- 
ting the most favorable construction upon the testimony, thus 
voluntarily furnished by him, the'act committed was murder. 

The only other testimony, which it was pretended in the ar- 
gument, might have been procured, was the possible statements 
of a witness, in conflict with the evidence of the woman; Silla, 
as to previous threats. But it is our opinion, that if this lat- 
ter evidence be put out of the question, still, enough appears, 
from the prisoner’s admissions, and other uncontradiéted evi- 
dence, to prove him guilty of murder. Taking his own state- 
ments as true, that the deceased threatened to strike him with 
a maul, and putting out of ‘view all previous threats, how stands 
the case?  The:deceased, as his master’s agent, and his over- 
seer, was, for the time, and for'the purposes.of his work, . his 
master.. “He should not have fought with the deceased, as he 
confesses he did. It was in his power.to have avoided this. 
The testimony shows that the deceased-was ‘‘aslender youth”, 
weighing not more than about one hundred pounds, whom, ac- 
cording to Mr. Forrester, thé prisoner “could have tied and 
whipped, as easily as he (the witness) could one of his. chil- 
dren’. When the deadly blows were inflicted, he could not have 
been in danger of injury from the maul; for, his- own state- 
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ments show, that the deceased begged him to desist—that he 
ran from him—and that the prisoner struck him more than one 
blow; and other evidence, uncontroverted, shows that he must 
have pursued the deceased, and dealt him the mortal: blows with 
his axe, on the back of the head, as the poor boy ran from him, 
or after he had fallen on his. face.. There was no sign of the 
prisoner having ‘received a! blow; and he confesses that he did 
not desist, not because the deceased was menacing him, but 
‘‘ because he was mad”’. : 

The evidence thus shows, that though the prisoner had been 
threatened by the deceased, in the way he stated, yet, that there 
was no necessity for him to have taken the life of the deceased, 
even to save himself-from the slighest bodily harm. And 
though he had never previously meditated an injury to the de- 
ceased, and. was provoked into passion’ by him, yet, that in 
that passion, without reasonable cause or provocation, with an ~ 
instrument calculated to produce death, and with brutal ma- 
lignity he had pursued and taken the life of the deceased. 
From the circumstances of such a homicide, the law implies 
malice, and ‘the prisoner was, therefore, guilty of murder, 
whatever may have been the threat which the deceased made 
with the maul, and whether or not the prisoner had ever ut- 
tered the previous threats attributed to him. 

In view of such’facts, which the circumstances showed could 
not be materially varied, a continuance, of course, would have 
been fruitless. | , 

Speaking for myself, alone, I confess that I was strongly 
stimulated to the desire to grant the prisoner a continuance, 
(and would certainly have favored it, if I could have ascer- 
tained that, by possibility, it would have availed him anything,) 
by the consideration, that his master had failed or refused to . 
give him assistance; It is true, that, in our State, no man, 
white or black, bond or free, can be tried without the assistance 
of counsel, as the humane provisions of our law require the 
appointment. of counsel by the Court, for every one accused 
with crime, who is unable to procure counsel for himself; and 
in this way, this prisoner found able and zealous assistance at 
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-Court. . But: my idea of the master’s-duty, in such a case is, 
that he should, if able, (and it appears that ability .was. not 
‘wanting in this case,) see to it; that his slave has the benefit of 
counsel, and counsel’s advice, when he is accused with such a 
crime, and this at the earliest convenient moment of his need, 
in order, that if innocent, he may have every opportunity of prov- 
ing it ; if guilty, he may have his right of being proven so accord- 
ing to law. And it is my opinion, that this duty of procuring 
counsel for-his slave, under such circumstances, is in return for 
the profits of the bondman’s labor and toil, is as binding on the 
master, as the obligation to procure for that slave, medical at- 
tendance in his sickness, or food’ and clothing at all times. 
And Ido think, that the conduct of the master who shrinks 
from this duty, whatever may be his opinion of the slave’s 
-guilt, or whatever the public excitement against him, is highly 
reprehensible. 

[2.] The next objection was, that the testimony of the wit- 
ness, Forrester, as to the confessions of the prisoner, made to 
him at the gin-house, should not have been received, because 
the prisoner “‘ was.a slave, and compelled to answer any ques- 
tion said Forrester, as a white man, might put to him”. 

We cannot recognize the correctness of this new proposition. 
It may be true, that it is proper for a-slave, always to answer, 
respectfully, the questions of a whiteman ; but if this be so, 
it does not follow, that where no improper effort is made to ex- 
tort confessions from him, he is obliged to make confessions to © 
any white man who questionshim. Wesee no sufficient reason, 
therefore, for the rule which the Court was asked to recognize ; 
but do see that its operation would lead to very troublesome 
and injurious consequences; even if it be coupled with the idea 

.(which appears in the bill of exceptions, though not’in the as- 
signment of errors) that Mr. Forrester had authority over this 
slave, and-he was obliged to answer him,.as he» would have 
been bound to answer his master. 

We are not prepard to admit that this would have made any 
difference, if it had been so’; but itis useless ‘to enter into this 
discussion, as nothing is to be found, in the evidence, which goes — 
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to show, that Mr. Forrester, at the time of his. arrest, was in 
authority over the slave—~as apenaneiing his master in any 
way. 

[3.] It was also urged, that the siiniislon of the prisoner, 
after he had:been arrested by Mr. Forrester, and. at his. in- 
stance tied, should have been repelled, .as given under duress. 

The simple and well-established rule which prevails: on this 
subject is, that the confessions of a prisoner.are not to. be ex- 
cluded, because made whilst he was. in bonds, if they were 
voluntary. If not drawn forth by some promise that it should 
be better for him, [if he confessed; or threat, that it would be 
worse for him, if he did not confess, his admissions are good 
evidence. 

The evidence in this case shows, that these confessions were 
not extracted by promises or threats, of any, description. 

[4.] The next point made, is a very important one, and de- 
volves upon us, to some extent, a consideration of the true 
status of the slave in our State. 

The legal principles which we shall deem it. necessary to as- 
sert, and some of the sentiments which we may think it expe- 
dient to. utter, in this connection, may shock those who: are 
prejudiced against the institution of slavery—who are unmind- 
ful.of the causes and the means which influenced, and the men 
who established that institution in our country—who are blind 
to the difficulties in .dealing with the subject, on the part of 
those whose interests are involved in it, and their right to deal 
with it for themselves, according to their consciences, and in 
view of the solemn responsibilities under which they rest .to 
their Maker. But we will not shrink from our duty, neverthe- 
less, sincerely convinced, as we are, that it is of more impor- 
tance to the best interests of the master and slave, where this 
relation exists, that justice should be administered on the prin- 
ciples we lay down, than that a diseased — should be 
propitiated. 

The charge which was asked of, and which was refused’ by 
the Court below, involved the question, whether or-not, when a 
slave is attacked by his overseer, or any other person, with a 
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“weapon calculated to produce death, under the apprehension of 
danger to his life, or that a felony is about to be committed 
upon him, he: may kill his. assailant? - And also, whether or 
not, if a master or overseer inflicts unmerciful or unreasona- 
ble punishment upon his slave, such as would amount to a crime 
under our Penal Code, and the-slave, in a moment of passion, 
consequent upon the punishment, kills him, it is manslaughter? 
. The evidence, in this case, only authorizes a consideration of 
these questions, as they -apply to the master or his agent, and 
not to other persons ; for the killing, here, was of the overseer. 
We shall not go out of the ‘record, therefore, to consider any 
other matter. 

By the Common Law of our State, implicit obedience is due 
from the slave to his master, or to his master’s agent—an over- 
séer. Policy and humanity, both, demand this law of submis- 
sion in the slave. Where the relation of master and slave ex- 
ists, obedience in the latter to the former, is absolutely neces- 
sary to the maintenance of that subordination, on which de- 
pends, not only the comfort of both master and slave, but on 
which rests the very existence of the institution itself, as part 
cand parcel of. the body-pclitic. 

‘Whatever may be thought of the picwnlity of slavery—of the 
responsibilities of those who established, or those who continue 
it—of how it shall be dealt with, and what shall be its desti- 
ny, this'is not the place or the occasion for such discussion. 
We find it, as a part of that system of laws, in the order of 
God’s Providence, established by our fore-fathers, which it is 
our duty to administer; and we are convinced, that every rea- 
sonable man must see, with us, that whilst it does exist, due sub- 

-ordination, on the part of the slave, is a primary necessity, to 
both bond and free—more of a necessity, than is subordina- 
tion, in the family circle, to.the head of the household.’ Such 
subordination can only be maintained by the right. to give mod- 
erate correction—a right similar to that which exists in the 
father.over his children. . 

And here, we remark, that the master has no other right in 
our State. Our Constitution and Laws provide, that if he 
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murder or maim his slave, he shall be punished, as he would 
be punished, if he committed murder or mayhem upon a free 
white citizen—even his child. Our laws punish him for unne- 
cessary or excessive whipping; or for cruel’ treatment of his 
slave, in any manner, by which his health is we castes: and 
public opinion sustains these laws. 

The law, thus, does what it can, to guard against immoderate 
chastisement. But, up to the point of endangering the life of 
the slave, it must necessarily leave to the master, and not to 
the slave, the right of judging, as to the nature and degree of 
that chastisement, subject to his responsibilities to the Penal 
Law. If the master exceed the bounds of reason and modera- 
tion, in his chastisement, the slave must submit, as the child 
submits to the correction of its parent, and trust to the law 
for his vindication. He cannot, himself, undertake to redress 
his wrong, unless the attack upon him be with an instrument, 
or in the use of means calculated.to produce death. In such 
event, he being in the peace of God and of the State, and not 
able, otherwise, to avoid or escape the assault, if he kill his as- 
sailant, he is justified; and in such event only. The law so 
making that allowance for his fear of death, which it refuses 
to make to his passion. 

We should reflect, that where allowance is made for that 
heat of blood which reduces an offence from murder to man- 
slaughter, still the act is held to be a crime. 

In consideration, that by reason of human infirmity—that is, 
of man’s evil passions, heis prone to do that in anger, which 
he would not do in cooler moments, the law makes allowance 
for his conduct, when, under such circumstances, hedeprives his 
fellow-man of life, and lessens the degree of his guilt. But, in 
the sight of his Maker, he'has no more right, in passion, to 
deprive his fellow-man of life, than he has to do this with de- 
liberate malice, If, in framing human laws, then, it was 
found to be not wise and expedient that this indulgence should 
be extended, in consideration of human infirmity, it would 
surely be morally right, that it should be withheld. Just so 
it is, that our laws refuse this indulgence to the passion of the 
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slave, to his sense of provocation, and command: him to re- 
strain it, when he is chastised by his master ; because, to. al- 
low it, would be to make him the judge, (and to suffer him to 
act upon his judgment.) as to the reasonableness or unreasona- 
bleness of the extent and degree of that patriarchal discipline 
which the master is permitted to exercise—would be to place 
him continually in a state of insubordination, and to encourage 
servile insurrection and bloodshed. Our law thus wisely les- 
sens the privileges of the comparatively few, for the greatest 
good of the whole. 

It results, asa consequence, that the homicide of his mas- 
ter, overseer, or employer, (representing the master, as his 
agent,) by a slave, in resistance to an assault made upon him 
by that master, overseer, or employer, must, in all cases, be 
either justifiable homicide or murder. 

[5.] The motion for a new trial, on the ground that John 
H. Pope was an incompetent Juror, was properly over-ruled. 

This Court has repeatedly decided, that when, after a ver- 
dict, a motion for a new trial is made, on the ground that-one 
or more of the Jurors had formed and expressed an opinion, 
before the trial, which was not known to the prisoner until af- 
terwards, the Juror may be heard in his vindication; that the 
Court will, as it were, place itself, as nearly as possible, in the 
position which triors occupy, when a Juror is ordinarily put 
upon trial; and if, upon hearing the explanation of the Juror, 
and any testimony he may present by affidavits, the Court is 
convinced that the Juror was misunderstood or misrepresented, 
or is otherwise satisfied that he was a competent Juror, the 
verdict should not be disturbed. And especially when, as in 
this case, he was not put upon his voir dire, and no questions 
were asked him. See-the reasons assigned, more at large, for 
this practice, in the case of Anderson vs. The State, (14 Ga. 
R. 709.) 

The explanation in this case, given by the Juror, should be 
deemed satisfactory. He states, that the opinion which -he 
had expressed, was from report, but that it was such an one as 
was subject to be changed by the facts of the case, when they 
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should bestated- by witnesses; on oath; and that his mind was 
not prejudiced by what he had heard against the prisoner. If 
this were so, it was a light, and not'a deep-seated 1 impression, 
and did not disqualify him as‘a Juror. ) 

The affidavit of his’ fellow-Jurors also shows, that his de- 
meanor in the Jury-room, was that of a fair and impartial 
Juror, 

‘Let the judgment be affirmed. 


~ 





No. 8¥.—Asa Roya.t, plaintiff in error, vs. THE LEssEE OF 
H. Liste and others, defendants in error. 


[1.] The person owning the title to land, is constructively in possession ; and 
this possession contifues until some advérse claimant goes into the occu- 
pancy, with intent to claim the fee; ag against the true owner; and’ this 
intention. may be manifested by declarations.or by acts.of ownership, which 
are open, notorious and visible. ' 


[2.] If the occupant go in, under paper title, his possession extends to the 
bowiidary of his deed ; otter wixe: it is confined to the eae pedis, or cor- 
poreal-occupation;: 


[3.], As to what portiomof the property may be consideredin the occupant’s 
possession, depends much ,upon the nature and situation of the property— 
the uses to which it can be applied, or to which the owner or claimant may 
choose to apply’ it—no general rule. can be prescribed upon the: subject. 
The intimation, as to what might amount to adverse possession, in Conyers 
vs. Kenan. § Hand, (4 Kelly. Cobb, 308,) examined and approved. 


[4] The erection of a small cow-pen,; on the boundary’ line separating two 
lots of land, and immediately contiguous to the defendant's improvements; 
the occasional felling of trees and permitting the cattle to range over the 
uncultivated’land, ‘are not, altogether, such an assertion, to the world, of 
claim of right, as against the true owner, as to constitute adverse posses- 
sion. 


[5.] The Act of 1851-2, (Pampiilet Acis, 239,) negatives, entirely, the idea of 


title, by occupancy alone, however dana yide it may be; and is therefore, 
pro tanio, a repeal of the Common Law. 


von. xv. 69 
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Ejectment, in Marion Superior Court. ‘Tried before Judge 
CRrawFoRD, February Term, 1854. 


The lessee of -H. Lisle, brought suit against Asa Royall, 
for a lot of land. On the trial, the plaintiff introduced a grant 
to H. Lisle, in 1837—proved possession in Asa Royall, from 
ist January, 1849, and the value of the rent.. The defendant 
relied upon the Statute:of Limitations, and showed that one 
Meredith Duke went into possession’ of. the lot of land, in 1841 
or 1842—cleared about an acre and a quarter, inclosed it and 
used it, sometimes, as’a eow-pen, and sometimes,. cultivated it. 
He also cut logs for a house, off of this ‘land, during the time. 
In 1850, he sold and conveyed the lot to: Asa Royall, the ten- 
ant in possession. The Jury found a verdict for defendant. 
The Court, on motion, granted a new trial, on the: grounds, 
that the verdict— 

1st. Was contrary to law. 

2d. Was contrary to the evidence. 

3d. Was contrary to the weight of evidence. 

4th. Was contrary to the charge of the. Court. 
This granting of a new trial, .is assigned as error. 


Judge Beynineé having been formerly of counsel in this case, 
did not preside. 


Tucker, for plaintiff in error. . 
S. Jonzs, for defendants. 


By the Cowrt—Lumpx1y, J. delivering the opinion. 


Do the facts in this case constitute adverse possession, “so as 
to protect the defendant, under the plea of the Statute of Lim- 
itations ? | 
He and those under whom he claims, owning the adjoining 
lot, inclosed a cow-pen on No. 87, embracing an area of 1} 
acres. The cattle of the defendant ranged over the land, and 
occasionally, trees were cut off of it. — 
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[1.] I understand the doctrine to be briefly this: (I may be 
confounded, by reading and hearing read, too much on the sub- 
ject, as Judges very frequently are,) the person owning the ti- 
tle to iand, is, constructively, in possession ; and this possession 
continues, until some adverse claimant goes into the occupancy, 
with intent to. claim the fee, as against. the true owner. And 
this intention may be manifested, by declarations or by acts of 
ownership, which are open, notorious and visible. 

[2.}-If the occupant goes in under paper title, his pos- 
session extends to the boundary of his deed; otherwise, it is 
confined to the possessio pedis or corporeal occupation. 

[3.} The question has often arisen, as in-the present case, as 
to what portion of the premis2s may be considered in the oe- 
cupant’s possession. - In Conyers vs. Kenan § Hand, (4 Kelly 
§ Cobb, 308,) one of the then, as well as the present Court, in- 
timated, rather than expressed, the opinion, that. there might 
be an occupancy, which would ripen into a. Statutory title, 
without an actual inclosure, marked. by definite boundaries. 
That suggestion is abundantly fortfied by authority. The 
Supreme Court of the United States have held—and indeed, 
this may now be considered as the settled doctrine of that Court, 
and it is in accordance with the decisions of the ablest Courts 
inthis ‘country, that to constitute an adverse possession, there 
need not be a fence, building or other improvement made; and 
that it suffices, for this purpose, that visible and notorious acts of 
ownership are exercised over the premises in controversy, for 
the time limited by the Statute. That much depends upon the 
nature and situation of the property—the uses'to which it can 
be applied, or to which the owner or claimant may choose to 
apply it. That it is difficult to lay down any precise rule, in 
all cases, but that it may be safely said, that where acts of 
ownership have been.done.upon land which, from their nature, 
indicate a notorious claim of property in it, and are continued 
sufficiently long, with the knowledge of an adverse claimant, 
without interruption or an adverse entry, by him, such acts are 
evidence of an ouster of a former owner, and an actual adverse 
possession against him; provided the Jury shall think that the 
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property was not susceptible of a more-strict and definite pos- 
session than had been so taken and held. ~-That neither actual 
occupation, cultivation or residence, are necessary to constitute 
adverse possession, when the property is so situated as not to 
admit of any permanent, useful improvement; and the contin- 
ued claim of the party. has been evidenced by public acts ‘of 
ownership, such as he would exercise over property which he 
claimed in his own right, and would not exercise over property 
which he did not claim. (Hwing vs. Barnett, 11 Peters’ R. 
53. Ellicott vs. Pearl, 10 Ibid, 442. Barclay vs. Howell's 
Lessee, 6 Ibid, 513.) 

This doctrine is obliged to be true, because it results from 
the necessity of the case.. Suppose, for instance, in North Car- 
olina, where the Courts hold, that the cutting timber is not such 
an occupancy as would amount to an adverse possession, would 
it not be otherwise, if the pine land was appropriated, yearly, 
to the making of turpentine? And so, inthe mountain districts 
of this State, the gold and-copper, mines are- usually distin- 
guished by the number of the lot on which they are found. 
Would any doubt that the occupancy and user of one of those 
lots, for mining purposes, for seven years, would. not amount to 
an adverse possession ? 

[4.] Without pursuing this examination further, let. us apply. 
these principles to the facts of this case: Does the mere fact, 
that the owner of an adjoining lot, who. incloses.a small cow- 
pen, contiguous to his houses, and immediately on the line sep- 
arating the two lots of land, and who occasionally cuts a tree 
off the premises, and ‘turns out his cattle to range over them, 
give such a Statutory title as will bar the: plaintiff’s. right? 
The Jury found that it did; the Court granted a new trial; 
and we are decided and unanimous in affirming the judgment. 

In Louisiana. it has been held, that felling trees are not sueh 
acts of possession as are the basis of a Statutory title. McCarty 
vs. Fourcher, (12 Mart. (Louis.) Rep. 11.) And in North 
Carolina, it has been ruled, that neither cutting timber, nor cat- 
tle ranging over land, is such a possession as is calculated to 
give notice to the adverse claimant, that the land is occupied 
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and.claimed by another. Green vs. Harman, @ Dev. Rep. 
158.) 

And’ we will add—that the erection of the little: pen on 
the boundary adjacent.to the settlement of the defendant, on 
his own lot, coupled with the other two facts, viz: the ranging 
of the cattle and the occasional felling of trees, is no sufficient 
assertion, to the world, of a claim of right. To use the lan- 
guage of Chief Justice Taylor, in Jones vs. Ridley, (2 N. C. 
Law R. 400,) “such conduct bespeaks, rather the invasions of 
a conscious trespasser, than the confident claims of a rightful 
owner’. 

Were any or all of these acts, sufficient to put the owner upon 
inquiry? Was the possession of such a nature and of such no- 
toriety, as to amount to a disseizin? Did they constitute no- 
tice to the true owner, that lot of land No. 87, was held and 
occupied, adversely, by another? To give such effeet to these 
acts, would not only work a great moral injustice, but. shock 
the sense of every right, felt, by every honest man. The true 
owner of land cannot be disseized, without his knowledge ; nor 
the Statute of Limitations run against him, while he has no 
ground to believe that his seizin has been interrupted, unless 
through his own negligence. If, however, instead of a clan- 
destine possession, it be open, notorious and visible, and ac- 
companied with a claim of the fee, and the true owner fails to 
look after his interests, until the title of the tenant grows into 
maturity, by seven years’ continuance, certainly he has no one 
to-blame, but himself, for the loss of his estate. 

[5.] The Act of 1851-2, (Pamphlet Acts, 239,) has been re- 
ferred to in the discussion. It has been supposed that this 
Statute was passed, to counteract.some of the adjudications of 
this Court; and it may beso. \ But it does more: it repeals an 
important principle of the Common Law, which. had always 
been enforced in this State.. It negatives, entirely, the idea of 
title by occupancy, alone, however bona fide it may be. Un- 
der this Act, the adverse claimant might enter upon the land, 
bona fide claiming it as his own, build upon it, clear and culti- 
vate, under an actual inclosure, every acre, and continue in the 






















SUPREME COURT OF GEORGIA. 


Tarver vs: McKay and another. 


550 











peaceable possession of the premises, for seven years, ora much 
longer time}; still, the Statute would not protect him, unless he 
took possession, under color of title, and that colorable title not 
known, to him, to be fraudulent. cre: 

With the wisdom of this-law, I have no rusted: Law, is a 
progressive science ;_ and our Statute Book abounds with proofs, 
that the legislators of this day, are Wiser, in their generation, 
than their English ancestors. . Suffice it to’ say, that the Act 
has no application to the present case; for by its very terms, 
it cannot affect existing titles. 





No. 82.—Henry A. Tarver, plaintiff in error, vs. ELiza 
McKay and another, defendants in error. 


[1.] A new “trial should not be granted by a Court of Equity,to a party 
against whom a judgment has been rendered in a Court of Common Law, 
unless there has been proper. diligence exercised in the Court of Common 
Law, by the party applying; and one feature of such diligence, ig an ap- 
plication for the rule nisi during the term at) which judgment is rendered, 
and. the filing of a brief of the evidence, under the proper sanctions. 

[2.] Where such application is prevented from being heard, and such brief 
of the evidence not filed, by reason: of the sudden and ,unlooked-for ad- 
journment of an adjourned term of the Court, and before the party apply- 
ing, or his counsel, could get to Court: Heid, that the applicant was 
entitled to be placed in the situation of one who was prevented from pros- 
ecuting his rights'in a Court of Common Law, by accident, and without 
negligence or fault, on his part, and ‘on this account, was entitled to relief 
in a Court.of Chancery. 


In Equity, in Baker Superior Court. Decision by Judge 
Perkins, May Term, 1854. 


This bill was filed by Henry A. Tarver, for a new w tial up- 
on the following state of facts: 
Eliza McKay brought her action, to recover of Tarver a 
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lot of land and mesne profits, which was pending on the ap- 
peal, in Baker Superior Court. At thé October Term, 1853, 
when the case was called, counsel for Tarver moved for a con- 
tinuance, on the grounds: 

1st. Of the absence of his client; and 2d, the loss of ‘the 
original deeds and title-papers of his client; which motion the 
Court refused. 

The bill alleged, that Tarver had been in attendance on the 
Court, but was told by an attorney of the Court, that the cause 
would not be reached until the adjourned term, and left to at- 
tend upon other business ; that the title-papers were among his 
father’s papers, and not found until after the trial of this case. 
The cause was tried, and one Wade C. Cox, a witness for the 
plaintiff, testified that there were from 100 to 150 acres of 
the land in cultivation by Tarver, and worth $3 per acre rent. 
The Jury, upon his testimony, returned a verdict for $850, for 
mesne profits.. The bill alleged, that in truth and in fact, Tar- 
ver had .in cultivation, only about four acres of the land; that 
Cox-was mistaken as to the tract or lot he was testifying about, 
and had, himself, become satisfied of that fact; and in proof 
thereof, annexed to the bill, was an affidavit of Cox to that ef- 
fect. The bill farther set out the title of Tarver to the lot, 
from the husband of Eliza McKay—one Nathan Johnston. 

The bill farther alleged, that complainant sought to move 
for a new trial, at the December adjourned term of said Court, 
upon the ground of the mistake of Cox; but on Monday morn- 
ing of said Court, before he or his counsel could reach there, 
the Court suddenly, and unexpectedly, was adjourned, without 
doing any business, and before the plaintiff in error, or his coun- 
sel, could get to Court. 

The bill prayed for a-new trial, and.an injunction of the f. 
fa. issued for the mesne profits. 

The answer of Eliza McKay insisted, that the complainant 
had not: shown proper diligence, either in being present at the 
trial, or in obtaining; his. title-papers, or in moving for a new 
trial; admitted that Cox.may have been mistaken ;. but if so, 
complainant’s counsel were present in Court, and knowing the 
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mistake, should have had it corrected atthattime. The answer 
denied, positively, the alleged marriage with Johnston, and all 
title in the complainant, to the land in dispute. 

On the coming in of the answer, two motions were made by 
defendant—one, to dismiss the bill for want of equity—the 
other, to dissolve the injunction, Both were granted by the 
Court, and this decision is assigned as error. 








Moreak, for plaintiff in error. 
Lyon and R. K. Hixzs, for defendant. 
By t e Court—Srarnzs, J. delivering the opinion. 


[1.] It is abundantly evident, from the record in this case, 
that the recovery. of mesne profits, upon. the trial-at Common 
Law, depended, almost altogether, upon the testimony of Wade 
C. Cox, as to the quantity of land under cultivation. The.af- 
fidavit of this witness, appended to the bill, the truth of which 
is not denied by the answer, shows, that he-.erred in. his. testi- 
mony on this point—that he mistook the locus, (having “in 
his mind another Jot of land:’,) and that he was mistaken, as to 
the number of acres under cultivation. : 

The materiality of this-testimony is, thus, apparent. 

But another very necessary consideration is, as to the exer- 
cise of sufficient diligence, on the part of,the plaintiff in error, 
after he had discovered the mistake. of this witness. 

It is insisted, that he should have had this mistake correctéa 
during the trial. The record, however, shows that. the mistake 
was discovered after the trial; that Cox testified according to 
his belief and supposed kanvladan, atthe time. And we can- 
not see, nor was it explained, how the witness.could have been 
made to correct this.mistake during the trial. 

It is also ‘objected, that there was, not proper diligence in 
moving for a new trial, before the Court below. 

It is true, that a new trial should not be granted by a Court 
of Eguity, to a party against whom a judgment has been ren- 
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dered ina Court of Common Law, unless there has been proper 
diligence exercised in the Courtof Common Law, by the party 
applying. And it has been correctly decided, that one fea- 
ture of such diligence, is an application for the rule nisi, dur- 
ing the term at which judgment is rendered, and the filing, 
under the proper sanctions, of a brief of the evidence. 

[2.] According to this record, there was no failure in the ex- 
ercise of diligence, in this case. An application for a new 
trial was made in time, and, as the record shows, was prevented 
from being heard, and a brief of the evidence from being filed, by 
the “sudden and unlooked-for adjournment” of the adjourned 
term of the Court, “without doing any business, and before 
the plaintiff in error, or his counsel, could get to Court’. Tak- 
ing this as true, there was no want of diligence, in that sense 
of the term in which a Court of Justice uses the word. Taking 
it as true, the plaintiff in error had resorted to the use of those 
reasonable and judicious means and appliances, proper to pro- 
cure the end which he had in view, and he was thwarted in 
their exercise, by circumstances, (as to him,) accidentally oc- 
curring, which he could not control, and could not reasonably 
have anticipated and provided against. 

In this sense, it would seem, that he was entitled to be placed 
in the category of one, who, by accident, and without negli- 
gence or fault, on his part, had been prevented from prosecut- 
ing his rights in a Court of Common Law, and on this account, 
was entitled to relief in a Court of Chancery. (Graham on 
N. T. 573, 574.) Booth vs. Stanper, (6 Ga. R. 175.) 

Such relief, we are disposed to extend to the plaintiff in er- 
ror, so far as to protect him against the recovery for meene 
profits. And as it has been made known to us, that the de- 
fendant in error has expressed a willingness to remit the recov- 
ery for mesne profits, and as we see no reason to interfere with 
the judgment of the Court below, on any other ground than 
that stated, we will, accordingly, by our judgment, put the 
parties upon terms. 

We therefore order and direct, that unles the defendant in 

VoL. xv. 70 
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error, at or before the presentation of this, our judgment, in 
the Court below, do, in writing and in proper form, the same to 
be entered on the minutes of the Court below, remit and re- 
lease to the plaintiff in error, the sum of eight hundred and 
fifty dollars, being the amount of mesne profits or rent, recoy- 
ered in said case, then, the judgment in the Court below shall 
be reversed. But if, at or before the time specified, the de- 
fendant in error shall remit the said mesne profits, as prescribed, . 
then the judgment shall stand affirmed. 





No. 83.—Extiot B. Loyzess, plaintiff in error, vs. Josiau 
Howe .t, defendant in error. 


[1.] A judgment dissoiving an injunction, will not be disturbed, unless ren- 
dered in the flagrant abuse of discretion. 


In Equity, in Kinchafoonee Superior Court. Decision by 
Judge CRAWFORD, at Chambers, May 18, 1854. 


This bill was filed to correct an allegea mistake, in a bond 
for titles. The allegations were, that Loyless, the complain- 
ant, owning land in and around the village of Hardmoney, in 
said county, laid off a part thereof into town lots; and at dif- 
ferent times, at public and private sales, disposed of many of 
the lots. One of the terms and conditions of ail the sales, 
fully expressed and made known was, that the grantees should 
neither sell, or permit the sale of spirituous liquors on the said 
lots, on pain of forfeiture of title, and reversion to the grant- 
or. That he bargained a lot to oue Allen, and gave bond for 
titles; that Allen transferred the same to Josiah Howell, at 
whose request, complainant took up and destroyed the old 
bond, and made and delivered a new bond for titles to Howell,. 
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and by mistake, omitted to insert this condition, in reference 
to the sale of liquors. The bill charged, that Howell knew 
well the terms and conditions of all the sales made by com- 
plainant, having purchased other lots, to which the same con- 
ditions were annexed. That Howell was aware of the mistake 
in the bond, at the time, and fraudulently stood by, and took 
advantage thercof, and now refused to take a deed with this 
condition inserted. That he had opened a retail shop for li- 
quors, and was proceeding with the sale thereof on the said 
lot; that complainant had offered to pay Howell to accept the 
condition, which he refused; that the value of complainant’s 
land, around the village of Hardmoney, was attributable to 
the flourishing schools there, and the absence of the sale of 
spirituous liquors, and the consequent morality and order of 
the place. 


The bill prayed an injunction till the bond was corrected. 
The answer of Howell denied that he ever heard complainant 
publish that he would not permit spirituous liquors to be sold on 
the said lots, and that in the event of such sale, the title would 
be forfeited. He denied that there was any mistake in his 
bond, averring that no word was spoken on the subject; nor 
did he believe complainant intended to insert such a condition, 
as he made other bonds without it, to other persons. He de- 
nies selling liquors on said lot, or intending to do so, and 
averred that, in order to avoid a law-suit, he had offered to re- 
sell the lands to complainant, at a sacrifice of $155, which he 
had refused to do. 


Upon the coming in of the answer, a motion was made te: 
dissolve the injunction, which was partially granted by the 
Court. The order of the Court was, that the injunction, so 
far as it restrains the defendant from selling ardent spirits, be 
dissolved; but that, so far as it restrains the alienation of the 
property conveyed by the bond, it remain in full force, until a 
final hearing. 


To this order, the complainant excepted, and he assigns it 
for error. 





556 SUPREME COURT OF GEORGIA. 


Loyless vs. Howell. 








B. 8. Worri1t, for plaintiff in error. 
Tucker & BEALL, for defendant. 
By the Court.—BEnnine, J., delivering the opinion. 


[1.] This Court has several times heid, that the granting 
and the continuing of the process of injunction, rest in discre- 
tion, to be governed by the nature of the case. (Holt et al. 
vs. Bank of Auguste, 9 Ga. R. 552. Dent vs. Summerlin, 
12 Ga. R. 8. And see 13 Ga. 145.) 

It has also been held, that it will not disturb a judgment 
made on what rests in discretion, unless the judgment be such 
as to show a flagrant abuseof the discretion. (Scelyvs. State, 
1 Kelly, 215. Johnson vs. Fowler §& Newton, 3 Kelly, 117. 
Moody vs. Fleming, 4 Ga. R. 115.) 

Is the judgment excepted to, in this case, such as to show a 
a flagrant abuse of discretion? That is the sole question. 

It isnot: The answer, whether full or not, denics some of 
the allegations in the bill; and among them, the allegation 
that the defendant was selling liquors on the lot. (1 Kelly, 
9. 8 Ga. 197, 562. 9 Ga. 95.) 

The answer, too, is almost, if not altogether full, in its. de- 
nial of the fundamental allegation of the bill, viz: the allega- 
tion that a term was left out of the bond by mistake. 

And in other serious respects, the answer damages the case 
made by the bill. 

And that case, itself, as stated, is far from strong. The bill 
contains no allegation, that the Lond made to Allen, which was 
the source of Howell’s title, contained the stipulation againt 
the sale of ardent spirits. Without such an allegation, or 
some other to stand in its place and serve its purpose, it is not 
clear that the bill contains any equity in it. - 

All things considered, we cannot pronounce the judgment 
complained of, to be one which shows an abuse of discretion, 
and therefore, we must affirm it. 
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No. 84iJonn JACKSON, plaintiff in ertor, v8. NELson TrFT, 
defendant in error, 


[1.] Where two defendants’ are sued, ex contract, and one confesses judg- 
ment for both, the. authority to do.so need not appear in the record; nor 
can the judgment of the Court be collaterally attacked for this supposed 
defect, on a motion to distribute money. 

[2.] Where the mortgagee purchases the equity of redemption, the whole 
estate is vested in him; andjhoth the mortgage and the. debt, upon which 
it is founded, are, extinguished, unless the actual value of the mortgaged 
property be ascertained, by foreclosure and sale, or by express stipulation 
between the parties. De minimis non curat lex, 


[3.] Distinction between Legislative and Judicial power defined and recog- 
nized. Even Courts of Law, in the distribution of money, act upon equis 
table. principles. | 


Rule, to distribute money, in Dougherty Superior Court. 
Decision by Judge Perxins, June Term, 1854. 


The questions in this case, arose upon a motion to distribute 
a fund in the hands of the Sheriff. Objection was made to 
a fi. fa. in favor of John Jackson: ; 

Ist. Because the judgment on which it was founded, was in 
& suit against two joint-contractors, and judgment was confessed 
by one for both of them, and the party confessing judgment, 
was not the one whose money was now being distributed by 
the Court. 

2d. Because there was on the ji. fa. a levy on the tract of 
land, which levy has been dismissed. 

8d. Because the money was brought into Court by another 
ji. fa., after the litigation of a claim interposed to the proper- 
ty levied on. 

4th, Because John Jackson has a mortgage on certain lands, 
to secure his debt. ‘The mortgaged lots had been sold under 
other fi. fas.—whether older or younger than the mortgage, 
did not appear. — 

The Court determined that the f. fa. in favor of Jackson 
should not take any part of the fund—upon which of the above 


stated grounds, does -not appear from the bill of exceptions. 
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This decision is assigned.as error. 

Sriscicinn for plaintiff in error. 

Lon & Crane, for defendant. 

By the Court. — Loman, Jay delivering the opinion. 


[1.] Could the execution of Faskaon be attacked, on ac- 
count of the supposed defect in the confessién of judgment? 
We think not. The authority upon which one of. the. defend- 
ants confessed for his co-defendant, need_not appear in the-re- 
cord ; and we are bound to presume in favor-of the. regularity 
of the judgment—that is, that it was made upon sufficient evi- 
dence. 


[2.] Shali Jackson's debt be sjuged to be extinguished, 
under the facts of this-case? 


It.isto be regretted that the febob is nob more full, Ow- 
ing to the scantiness, as well as the uncertainty of the proofs, 
we may fail to measure out to both parties, that exact measure 
of justice which itis the desire of all Courts to administer. 

It seems that Jackson sold to David Ham, Lot No. 24, on 
Broad Street, in the City of Albany, for’$1482, and took a 
mortgage on the property, to secure the payment'of the pur- 
chase money.’ ‘The lot was divided into two parts, called Eas- . 
tern and Western halves, Subsequent to the sale, by Jack- 
son to Ham, these two par¢els were levied on and sold, by ex- 
ecutions in favor-of ono, Robert Lundy, when Jackson became 
the purchaser; at the price of $76., The proof leaves it doubt- 
ful, whether the fi. fas. were older or younger than the mort- 
gage. The presumption is, that they were younger. The re- 
cord shows, that Jackson bought‘nothing but the mortgager’s 
equity of redumption-—the mortage, not f having been fore: 
closed. : 

‘After, Jackson éntéred into’ an Lainie with Deyid — 
and Daniél Ham; respecting this property; and, Without going ; 
into details, it may be suffigient to state, that by the consent of 
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all the parties, the Western half was sold for $600, while the 
Eastern was retaineg by Jackson, until the buildings on it were 
consumed by fire, when it was sold by Jackson for $300—the 
Hams having no agency or participation in the transaction. 

Under these circumstances, what is the law of the case? 
When the mortgagee buys in the’ mortgaged property, under 
a junior lien, the debt is presumed to be extinguished. This 
presumption is founded on the idea, that the purchaser, know- 
ing of the outstanding lien, is willing to satisfy that, and pay 
the amount of his bid over. This presumption may be re- 
butted, and the actual value of the property ascertained by 
sale, or fixed by the agreement of the parties in interest. In 
this instance, Jackson and Ham did stipulate that the Western 
half was worth $600; and it was sold for that. And Shor- 
rell’s judgment, the contesting creditor for the fund in Court, 
not having been obtained at that time, there was nothing to 
prevent Jackson and the Hams from contracting among them- 
selves, as to what should be considered the value of this pro- 
perty. 

But there was no agreement, express or implied, as to the 
Eastern half. In truth, Jackson seems to have acted upen the 
supposition, that by his purchase, at Sheriff’s sale, under the sun- 
dry fi. fas., he had acquired a complete title to this property. 
But feeling that it would not be right to appropriate to his 
own use, property worth $1432, at the small sum of $74, at 
which it was knocked off to him, he was willing to share it 
with the Hams, by applying the proceeds of the Western 
half to their use—retaining the Eastern to himself. 

Tn the absence of all testimony, as to any contract between 
Jackson and the Hams, as it regards the Eastern half; and 
looking to the legal status of Jackson, as to this lot, namely: 
that he bid it in under a sale of the equity of redemption— 
he holding the mortgage on the premises—one half of his 
whole debt is, in contemplation of law, extinguished, and the 
remaining moiety should be credited with the $600, at the 
time it was received; and also with the rents, if any, which 
may have accrued on this Western half, from the time it was 
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bought by Jackson, up to the time when it was re-sold by him, 
by the consent of the Hams. ° 

This judgment assumes the equality, in value, of the Eas- 
tern and Western halves of Lot No. 24. We are aware, that 
this is not exactly accurate, inasmuch as the equity of re- 
demption in the one, sold for $40, and the other for $36. But 
the law does not care for little things; and we adopt the value, 
as fixed by the sale, as the basis of this decision—there being 
no other evidence in the record, as to the relative worth of 
these lots. 

Our judgment, therefore is, that a calculation be made on 
the whole mortgage debt due John Jackson, up to the time 
when the Western half of Lot No. 24, was sold; that one- 
half thereof be considered extinguished—that being the esti- 
mation which the law puts upon the Eastern half, retained by 
the mortgage, and appropriated to his own use, in the absence 
of all proof as to its actual value. That the balance of the 
the mortgage debt be credited with the $600, for which the 
Western lot was sold, together with such rents, if any,.as may 
have been received thereon, and that the execution stand open 
for the residue. 

Counsel for the defendant in error waived, on the argument, 
insisting on any of the other grounds upon which the Court 
below may have been influenced, in ruling out the execution of 
Jackson. 

[8.] A single remark, before dismissing this case. It may 
be supposed that we have overlooked or disregarded the dis- 
tinction between Legislative and Judicial power. Not so, how- 
ever. We fully comprehend, that it is the province of the 
former to make the law, and of the latter, to interpret and en-. 
force it. Sitting upon a moneyed rule, we have only done 
what all the Courts in this State, have always claimed the 
right to do, namely: distribute the fund upon equitable prin- 
ciples. We have not assumed to prescribe any new rule; but 
attempted, in all modesty and meckness, to expound what we 
understand to be a familiar principle in Chancery, at least, if 
not at Common Law. 
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No. 85.—Nancy Harrineron, plaintiff in error, vs. ALEX- 
ANDER Harrinaton, defendant in error. 


[1.] Where, by the record, it appears that an order is taken, referring a case 
stated to the Judge, of the Superior Court, rather as an arbitrator, than as 
constituting the Court, and where, by the terms of the reference, it appears 
that the decision of the Judge was contemplated as final, and no provision 
was made for suing out a writ of error by either party: Held, that this 
was not such a decision, sentence, judgment or decree, as was contemplated 
by the law organizing this Court ; and that the writ of error should be dis- 
missed. 


Motion. Dougherty Superior Court. Decision by Judge 
Perkins, May Term, 1854. 


This was an appeal from the Ordinary, on a motion to dismiss 
Nancy Harrington, as administratrix of Robert Harrington, de- 
ceased. The facts were agreed on, as follows: ‘“* The charge 
against her was, that she had not returned, as a part of the 
estate, a negro woman named Jrena, in the possession of intes- 
tate at his death. - The negro was bought and paid for, by the 
intestate, her husband, but the bill of sale, by his direction, 
was made directly to Nancy Harrington, her heirs andassigns. 
By parol, it was proven that he intended a separate estate. 
It was agreed, in writing, between the parties, that the facts be 
submitted to His Honor, W. C. Perkins, and if the Court 
should decide that the negro isa part of the estate, the ad- 
mninistratrix was to relinquish her claim and pay the costs. If 
the Court decides her claim to be good, the rule to be dis- 
charged. 

Judge Perkins decided that the negro was a part of the es- 
tate, and upon this, Nancy Harrington assigns error. 

Issue was joined in this Court, with a protestation, in the 
ground that error does. not lie to a judgment entered in this 
case, as stated, because the judgment rendered, was by Judge 
PERKINS, as arbitrator under a submission, and his award is 
final. 
VoL. xv. 71 
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‘SrrozieEr, for plaintiff in error. 


Lyon and Oxark, for defendant. 


By the Court.—Starnzs, J., delivering the opinion. 


[1.] This record shows that the agreement was, to refer 
this case to Judge PERKINS, as a sort of arbitrator, and not to 
the Superior Court. There was no reservation, in the order of 
reference, of the right of either party to except and bring his 
writ of error; and altogether, it impresses us as very plain, 
that the reference was made in the manner in which it was, for 
the purpose of obtaining a speedy and final disposition of the 
case, by the decision of Judge PERKINS. 

We do not mean to discourage the convenient practice of 
presenting to this Court, a writ of error based on a decision 
made upon a case stated, when this is in conformity with the 
understanding of the parties, and so. appears in the record. 
We mean only to say, that according to this record, in our 
opinion, it does not appear that it was the intention of the 
parties to sue out a writ.of error, and that this was not such 
“ decision, sentence, judgment or decree”, as was contemplated 
by the organic law of this Court. 





No. 86.—Tuomas Spancen, plaintiff in error, vs. THe STatx 
or GEORGIA. 


fl.] By consent of parties, Jury, althouch sworn.and charged, in a case of 
life, may be discharged without a verdict, and,a mis-trial be declared. 


Indictment for murder, in Lee Superior Court. Tried he- 
fore Judge Perkins, June Term, 1854. 
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This was-a motion to discharge the prisoner from farther at- 
tendance upon this indictment, upon the following state of facts: 

The prisoner was placed upon his trial, at November Term, 
1853. On Saturday of the first week, in consequence of the 
impossibility to conclude the trial before Sabbath, and the ex- 
treme illness of one of the Jurors selected, before any of the 
evidence was submitted, or the indictment was read, the coun- 
sel for the State and the prisoner, consented, in writing, that 
the Jury might disperse, -and resume the trial of the cause on 
the succeeding Monday morning, “and that no exceptions shall 
or will be taken to such separation, such exceptions being 
waived”. The Court passed an order accordingly. 

On the following Monday morning, one of the Jurors did 
not appear at the hour appointed by the Court, and continued 
absent until 2.0’clock, P. M. when, no tidings being received 
from him, the Court passed an order, without the consent of 
prisoner or his counsel, declaring a mis-trial. 

The Court below refused to discharge the prisoner, and this 
decision is assigned ag error. 


Harrison and Hawkins, for plaintiff in error. 
Lyon, Sol. Gen. for defendant. 
By the Court.—BEnninG J., delivering the opinion. 


[1.] The general rule, that “a Jury, sworn and charged, in 
case of life or member, cannot be discharged by the Court or 
any other, but they ought to give a verdict”. (2 Coke Litt. 
227, 6.) is subject to some exceptions. Such are cases of neces- 
sity and cases of agreement by the parties. Lancton vs. The 
State, (14 Ga. R. 426.) 

In this case, the parties agreed for the Jury to “ separate 
and go to their homes, or elsewhere, as they” should ‘‘respect- 
ively choose, and return to Court and resume the trial, on Mon- 
day morning”. In this agreement, it is necessarily implied, 
that if any of the Jurors, who thus had the consent of both par- 
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ties, to go where they chose, should fai) to return, at the ap- 
pointed time, such failure should hurt one party no more than 
the other. 

This agreement the Court sanctioned, and in accordance with 
it, made an order. 

The Jury then separated, and one of them failed to return 
at the time appointed. 

Now, that this failure might not hurt one party more than 
the other, what was the Court to do? Declare a mis-trial, 
That would, as nearly as possible, put things in the same con- 
dition in which they were before the attempt.at a trial—and 
so, would, as nearly as possible, hurt one party no more than 
the other. And this the Court did. 

It was argued that the Court should have waited awhile, to 
see whether the Juror would not’ return. But no reason was 
given to the Court, to justify an expectation that the Juror 
would ever return, much less, that he would soon return; and 
to wait upon him, would have been to embarrass, if not obstruct 
the other business of the Court. ‘Waiting would certainly do 
some harm; and would not, judging from the things that were 
in sight, do any good. The Court, therefore, instead of being 
bound to wait, was rather bound not to wait. Nothing in the 
agreement required it to wait. 

The judgment of the Court below, ought, therefore, to be af. 
firmed. 

It is not necessary to consider the question, whether, in this 
case, the Jury were “charged”, in the sense of the general 
rule. 
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No. 87.—JorL Butwer, plaintiff in error, vs. WINGFIELD 
W. Lrvineston, defendant in error. 


[1.] Until the contrary appears, every man is presumed to be cognizant of 
the law; and whenever admissions are made, as to the title of property, by 
the party in possession, the presumption is, that they were made, not only 
with a knowledge of the facts, but of his legal rights, also, growing out of 
those facts. 

[2.]. Whenever the verdict is decidedly and strongly against the weight of 
evidence, a new trial will be granted. 


Trover, &c. in Sumter Superior Court. _ Tried before Judge 
Perkins, August Term, 1853. 


The questions arose, in this cause, upon the trial of an action 
of trover, brought by Joel Butler against W. Livingston, for 
the recovery of three negrocs.. The defendant claimed them 
asa gift from the plaintiff, his father-in-law. On the trial, 
he proposed to prove the value of plaintiff’s property, which 
being allowed by the Court, is the first error assigned in the 
record. 

The following cross-interrogatories were propounded to L. 
L. Harrison, a witness for the plaintiff: “Did you not threaten 
to kill, or use violence to W. Brady, if he went into the field 
to see the negroes—and did you not stand in front of Brady, 
with a stick in your hands, when.he, as defendant’s agent, tried 
to get sight of the grown negroes? Did you not go, yourself, 
to Wilkinson county, for the plaintiff, that he might make an 
effort to get the negroes? Have you not said, in the presence 
of Frank Lewis, at your house, when Livingston came for the 
negroes, that these negroes were neither Butler’s nor Living- 
ston’s, but your own, or words to that effect ” ? 

Defendant afterwards proposed to prove by F. B. Lewis, that 
he heard Harrison say, as Brady drove up to his house, in 1849, 
that the negroes were his, and that neither Livingston nor 
Butler should have them ; but, that he intended to keep them. 
Harrison objected to Brady and. Livingston’s going into the 
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field to see the negroes. Harrison said that Brady never 
should live to get there. Brady said he would go, and started; 
Harrison walked after him some fifty yards, and then sent 
young Butler to load up the gun. Brady still walked on, and 
after following him two hundred yards, Harrison stepped be- 
fore Brady, and told him if he went farther, he would wear out 
his stick over him. When Brady got near the. negroes, Har- 
rison said he would kill Brady if he attempted to~move 
them. Witness heard Harrison claim the negroes as_his, sev- 


eral times. 


rison, and was objected to, because a sufficient foundation was 
not laid. The Court over-ruled the exception, and this is the 
next error assigned. _s 
Defendant also offered in evidence, to impeach Harrison, 
his own depositions, taken by the plaintiff in this case, and 
ruled out by the Court on a former trial, at the instance of de- 
fendant, on the ground that one of the eross-interrogatories 
was not sufficiently answered. Plaintiff objected to their ad- 
mission, which being over-ruled by the Court, is the next error 


assigned. 


Counsel for defendant requested the Court to aint the 
Jury, “that the admissions of the defendant, made to several 
witnesses, (if the Jury believed they were made with a full 
knowledge of all the facts,) that the property was not his, but 
Butler’s, are binding upon him”. The Court:charged, that if 
these admissions were made with a full knowledge of all the 
facts, and his rights growing out of these facts, they were ev- 
idence a¥ainst the defendant, but not conclusive ; which charge 
and refusal to charge, are assigned as error. 

The Court charged the Jury, “that if a witness was discred- 
ited in a material point, they wére not hound to believe any of 
his testimony, unless corroborated by another witness or cir- 
cumstances, and then the Jury were authorized to receive his 
evidence, more from the facts and circumstances of corrobora- 
tion, than from anything that he had sworn”. This charge, 
also, is assigned as error. 

A motion was made for.a new trial, on several grounds ; 


This testimony was offered to impeach L. L. Har- 
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among others, that the verdict was contrary to the evidence, 
and contrary to the charge of the Court... The refusal: to 
grant a new trial, is also assigned as error... There was con- 
flicting evidence, as to the terms on which the negroes were 
placed in defendant’s possession.. The weight of testimony 
and number of witnesses, was against the verdict. 


ScarsoroueH & Hawks, for plaintiff in error. 
McCay & SuLtivay, for defendant. 
By the Court—Lumpxin, J. delivering the opinion. 


We propose to consider two, only, of the ‘numerous assign- 
ments of error. 

First, the charge of the Court, as to. the admissions made 
by the defendant, relative to the title of the negroes. And 
secondly, the refusal to grant a new trial, on the ground that 
the verdict was. decidedly and strongly against the weight 
of evidence. 

[1.} Upon the first. point, the Court instructed the Jury, 
that if they believed the witnesses, Pitman, Barton, Anderson — 
and George W. Harrison; and that Livingston made the ad- 
missions testified to by them, acknowledging thatthe property 
was Butler’s, and not his, with a full knowledge of all the facts, 
and his rights growing out of those facts, they were evidence 
against him, but not conclusive. 

In the opinion of this Court, the rule of evidence controlling 
this case, was not correctly stated by the presiding Judge: To 
make the admissions of the party testimony at all, His Honor 
supposed that it must not only appear that they were made 
with a full knowledge of all the facts; but pps of his rights 
growing out of those facts. 

Now, until. the contrary appears, every man is taken to be- 
cognizant of the law. The doubt anddifficulty has been, not 
whether the burden of proof is not cast upon him who seeks 
to screen himself from the effects of his acts, by showing that 
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they were done in ignorance of his legal rights; that has never 
been disputed. And the only question is, whether the party 
will be allowed this excuse. (12 Hast. 88, 2Jac. ¢ Walk. 
‘263. 5 Taunton, 143. 3B. g Cresw. R. 280. 1, John. 
Ch. R: 512, 516. 61bid, 166. 9 Cowen’s R. 674. 4 Mass. 
R. 342. 7 Id. 452. Ld. 488. 9 Pick. RB: 112.: 1 Bur. 
R. 27. 1 Atk. 591. 1 Ves. & Bea. 28, 80. 1 Ch. Cas. 84. 
1 Vern. 243. 2 Johns. Ch. R.51. 1 Pet. C. R.1.. 6 
Johns. Ch. R. 169. Id. 170. 8 W heat. R.174. .2 Mason, 
244, 342.) 

Whereas, in this case, it was held that the solemn admissions 
of the fact; by the defendant, that the title to this property 
was not in him, but in the plaintiff, did not make even a prima 
facie case, as to proof, unless Butler went further, and showed 
that Livingston made these admissions with, not only a full 
knowledge of all the facts, but of his legal rights growing out 
of those facts. Such a doctrine, we apprehend; is not only 
unsupported by authority, but manifestly against principle; 
and upon this ground, alone, we should be compelled to remand 
the cause for a re-hearing. For, as ‘no attempt was made to 
prove what the-law presumed without proof, to wit: that Mr. 
Livingston was cognizant of the law regulating the tenure by 
which he held these negroes, the charge, as given, was tanta- 
mount to instructing the Jury-to find a verdict for the defend- 
ant, so far as the case rested on the testimony of the four 
witnesses, Pitman, Barton, Anderson and G, W. Harrison. 

[2.] This testimony, then, being competent, was not the ver- 
dict, decidedly and strongly, against the weight of evidence ? 
For the purpose of showing oe. it ‘was, we will rehearse a 
portion of it. 

James Pitman testified, that he knew the defendant while he 
resided in Randolph county ;\that after the death of his wife, 
he had a conversation with him about the negroes which, caine 
by her, when Livingston either said that he was going after the 
plaintiff, or. going to write. to him, to come for the negroes. 
James Barton testified, that he had a conversation with Wing- 
field Livingston, the latter part of the year 1849, about the 
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negroes sued for, in which he said the negroes did not 
belong to him, but that they belonged to Butler, (the plaintiff) 
and that he had delivered them up to Harrison. (Harrison 
was the son-in-law of Butler, and acted as his agent, in respect 
to this property, as the record shows.) Wiley Anderson tes- 
tified, that Livingston told him that the negroes in controversy, 
were not his, but that they belonged to Butler, and that he was 
going to Wilkinson to see Butler, and ascertain if he would 
allow him to keep the negroes; and that if he would not, he 
might come after them. Both of these two last witnesses state 
that the conversation to which they refer, took place after the 
death of Mrs. Livingston. George W. Harrison swears, that 
he knew the negroes in the possession of the defendant, in 
Randolph county, from the spring of 1849 till the fall of that 
year ; and that Livingston said that they were the property of 
the plaintiff. 

In this recapitulation of the testimony, I have omitted to 
refer, both to the depositions of Seaton 8. Harrison, the son- 
in-law, and George W. Butler, the son of Joel Butler, the 
plaintiff, and by whom the fact of an actual loan, at the time 
the property was delivered, is fully established. Some dis- 
crepancy of statement, as to an unimportant matter, caused 
the accuracy of the memory of the former to be somewhat 
questioned. Not the slightest imputation, however, was at- 
tempted to be cast on young Butler, except that he was nearly 
related to the plaintiff, and quite young, when the transaction 
took place. about which he testifies. 

But the other four witnesses, whose evidence I have, in sub- 
stance, recited, stand unimpeached ; and, therefore, we infer 
are unimpeachable; and they all concur in proving the uniform 
declarations of the defendant, that the title to these negroes 
was in.the plaintiff. 

Until this presumptive case, then, can be rebutted, either by 
falsifying the testimony of these four witnesses, or adducing 
the counter acknowledgments of the plaintiff, that he had 
given the property to his daughter ; or snowing that Mr. Liv- 
ingston made these oft-repeated disclaimers of right or title in 

VoL. xv. 72 
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himself, under a mistake as to his rights, the weight of the evi- 
dence is decidedly and strongly with the plaintiff. 





No. 88.—DaniEt J. Bruton, plaintiff in error, vs. THomas 
J. Wooten, defendant in error. 


[1.] Every release must be founded on some consideration ; otherwise, fraud 
will be presumed. 


[2.] Semble, that the seal does not, necessarily, import a consideration, when 
the release is relied upon, by way of plea in Chancery, but the consideration 
must be set out, and its fairness averred. 


[3.] At all events, when the instrument sets forth a consideration, the seal 
cannot import a consideration different therefrom. 


[4.] The delivery, by an executor toa legatee, of certain slaves, to which he 
was entitled under the testator’s will, cannot constitute a legal considera- 
tion for a release of all other demands, and especially of hire due for them 
by the executor. 


[5.] The doctrine has been recognized and sustained, in many modern cases, 
that where there is a particular recital in a deed, and general words follow, 
the latter shall be qualified by the particular recital. 


Fn Equity, in Decatur Superior Court. Decision by JupeE 
Perkins, April Term, 1854 


Thomas J. Wooten filed a bill against the executor of Aquil- 
la Bruton, for an account, for the hire of certain negro slaves, 
bequeathed by the will of the said Aquilla to the complainant, 
to be delivered on his arrival at age. The defendant pleaded 
in bar, a release, whereby the complainant, in consideration of 
the delivery, to him, of the bequeathed slaves, “acquitted and 
released the executor from all and any other responsibility to 
him, henceforth and forever.” Upon the argument of the 
sufficiency of the plea, the Court held the same to be insufficient. 

















AMERICUS, JULY TERM, 1854. 571 


Bruton vs. Wooten. 








This decision is assigned as error. 

SULLIVAN, for plaintiff in error. 

McCay, for defendant. 

By the Court.—Starnes, J., delivering the opinion. 


This plea, which sets forth a release, cannot have the effect 
that is claimed for it by the plaintiff in error, because it does 
not show that the release is founded on a sufficient. considera- 
tion. 

[1.] Every release must be founded on some consideration, 
otherwise fraud must be presumed. Lord. Ch. Bar. Gilbert, 
For Rom. 57. Lord Redesdale inRoche vs. Morgell, (2 Sch. 
§ Lef. 727.) 

[2.] It seems that the seal does not necessarily import a con- 
sideration, when such an instrument is relied on, by way of plea 
in Chancery; but the consideration must be set out, and its 
fairness averred by the plea. Roche vs. Morgell, (2. Sch. § 
Lef. 728.) 

[3.] Whether this be so or not, where the instrument sets forth 
a consideration, the seal certainly cannot) import a considera- 
tion different from that which is expressed. And in the re- 
lease relied upon here, the consideration is set forth, as the de- 
livery to the defendant in error, (the legatee under the will of 
Aquilla Bruton,) of negroes which had been beqneathed to 
him, with their increase. 

[4.] The consideration, then, on which the instrument res- 
ted, was the delivery, to him, of that to which he was already, 
by law, entitled, according to the record before us; and it could 
constitute no consideration for the hire due on account of these 
slaves, if there were hire due. Whether or not, under the 
terms of this will, the executor was responsible for hire for 
these negroes, from the date of testator’s death until the deliv- 
ery to the defendant, we do not decide, inasmuch as we have 
not been called on for an opinion upon this point; and we are 
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informed that it has been decided, upon demurrer, from which 
there has been no appeal. 

[5.] The above considerations render it unneccessary to dis- 
cuss, at any length, the principle, that a particular recital ina 
deed qualifies general words which follow. This is a correct 
rule, and is intended to apply where the particular recital in a 
release, for example, is in the nature of an acknowledgment. of 
payment, or a receipt for money, or other thing, (without a 
specific statement that it is to constitute the consideration for 
the release,) followed by a general release of all demands, &c. 
In such case, as where one acknowledges the receipt of 10 7. of 
another, (the old and familiar example adjudged in 5 Jae. 1, 
B. R.3 Mod. 277. Bacon Abr. Art. Release K. and releases 
and acquits him of all demands, &c. the particular recital qual- 
ifies the general, and nothing is discharged but the 107. This 
doctrine has been recognized and sustained in many modern 
cases. 

In the case at bar, the receipt of the thing delivered, is ex- 
plicitly stated to be the consideration for the release of all de- 
demands, and there is no necessity for resort to the above rule 
of construction. 

Plainly, therefore, it results, that by the terms of the instru- 
ment, itself, there was no legal consideration moving to the leg- 
atee, for this general release of the executor from all respon- 
sibility ; and the plea was, on this account, insufficient. 

Judgment affirmed. 3 
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No. 89.—JoHn A. Tucker and others, plaintiffs in error, vs. 
Sacxet Davis and Porter, defendants in error. 


{1.] A bail bond contained the following condition: “ Now, if the said G and 
J, in case they are cast, in their said suit, shall render their bodies to prison, 
in execution of the law, in terms of the law, in such case made and provi- 
ded; and upon failure thereof, the said securities will do it for them”: 
Held, that it was illegal and void, because there was a condition omitted, 
which was beneficial to the bail, and one inserted, which was to his preju- 
dice ; the condition prescribed by law, being, that the principal, in the event 
of his being cast in his suit, shall pay the debt or surrender his body, in ex- 
ecution; or on failure, the bail shall pay it for him. . 


Scire Facias, in Stewart Superior Court. Tried before 
Judge CrawForD, April Term, 1854. 


This was a sez. fa. against bail, on the civil side of the Court. 
At the return term, the counsel for the bail moved to dismiss 
the proceeding, on the grounds— 

1st. That the condition of the bond is not conformable to 
law, in this—that it does not bind the bail to pay the amount 
of plaintiff’s demand, on failure to produce the bodies of de- 
fendants.- The bond was in double the amount of the debt, 
and was conditioned to be void, on the production and rendi- 
tion of the defendants in execution. 

2d. Because the said bond requires the defendants in the 
case to appear, to answer the plaintiffs in an action of debt, 
when two of the counts in the action are in assumpsit, on dis- 
tinct causes of action, and not in debt. 

3d. Because counts in asswmpst and debt, cannot be joined 
in the same action, as is attempted in the original cause in this 
case. 

The following is the condition of the bond: “ Nowif the said 
Goodman and Jerome, in case they are cast in their said suit, 
shall render their bodies to prison in execution of the law, in 
terms of the law, in such case made and provided, and upon 
failure thereof, the said securities will do it for them—then the 
above bond to be void,” &e. 
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The Court refused the motion, and this decision is assigned 
ag error. 

The bail then filed two pleas—I1st. That the debt had been 
paid since the judgment. 2d. That the defendants in the 
original action have both departed this life, since the rendition 
of judgment; and insisted, thatthe cause did not stand for trial, 
at that term. The Court ordered the cause to trial, and this 
decision is assigned as error. 


Judge BENNING having been formerly of counsel in this case, 
did not preside. 


S. Jonrs and B. K. Harrison, for plaintiffs in error, ex parte. 
By the Court.—Lumrxw, J. delivering the opinion. 


There are three points made in the bill of exceptions. It is 
only necessary to consider one of them. 

[1.] The bail excepts to the legality of the bond, upon which 
it is proposed to charge him. The condition of the bond is, 
that the principal shall, in the event of his being cast, surren- 
der his body in execution; or, on failure, the security shall: do 
it for him; whereas, the form of the bond prescribed by law is, 
that the principal shall pay the debt, surrender himself in ex- 
ecution, or the bail shall pay it for him. 

Here, then, there is a stipulation omitted, namely: that-the 
principal may discharge the obligation, by paying the debt, 
which is for the benefit of the bail; and one is inserted, which 
is not authorized, and which is prejudicial to the bail, namely : 
that upon failure of the principal, to surrender his body, that 
the bail will doit. The law imposes no such duty; he may 
discharge himself, by surrendering his principal to the jail or 
Sheriff; he is not boand to do so. 

Now, the doctrine is this: if a bond contains a condition not 
required by the law, but which is beneficial to the security, it 
does not vitiate the bond; but if a condition is inserted, not 
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warranted by the law, and which is onerous to the security, or 
omits one for his benefit, the instrument is void. 
The application of these tests, to this paper, is fatal to it. 
We are constrained, therefore, to reverse the judgment be- 
low, and send the cause back, with directions to enter a non- 
suit. 
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ABATEMENT. 


See Pleading, 2, 38. 
ADMINISTRATORS AND EXECUTORS. 


1. An administrator who disposes of property in the pos- 
session of his intestate, belonging to another, is individ- 
ually liable in an action of trover, for its conversion. 
Voldlell ve. Stine ..c0jscvccesisscesssenssscpesiesencegea 189 


2. The delivery, by an executor to a legatee, of certain 
slaves, to which he was entitled under the testator’s 
will, cannot constitute a legal consideration for a re- 
lease of all other demands, and especially of hire due for 
them by the executor. Bruten vs. Wooten........0+. . 570 


See Distribution of Estates. Equity, 7. Evidence, 10. 





ADMISSIONS. 


1. Until the contrary appears, every man is presumed to be 
cognizant of the law and wherever admissions are made, 
as to the title of property, by the party in possession, 
the presumption is, that they were made, not only with 
a knowledge of the‘facts, but of his legal rights, also, 
growing out of those facts. Butler vs. Livingston...... 565 
VoL. Xv. 78 
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See Evidence, 8. 
ADVERSE POSSESSION. 
See Lim. of Actions. 
ALIMONY. 
See Husband and Wife, 5. 
AMENDMENT. 


1. When a case is on the appeal, and there is a good cause 
of action, proper service, &c. every irregularity may be 
amended, upon motion, without delay. Seymour vs. 


SIN in sd naiiarleguabacwnnoussadeacunmeaadaummerenianiia 110 


See Hguity Pleading, ge. 8. 
APPEAL. 


1. Where, in an action of assumpsit on a promissory note, 
to which no plea of set-off was filed, the plaintiff con- 
fessed judgment and appealed, and on the appeal gave 
bond with security, “for all costs which may accrue in 
said case’: Held, that the appeal was well entered. 
Woymors v8, Howards. .iscsecir...cdivcsdeccscccesecosees . 110 


2. An appeal does not lie from the verdict of a Special 
Jury, on a new trial. Morgan vs. Morgan, adm’r...... 288 


3. Semble, that an appeal lies to the Superior Court, from 
a decision by the Ordinary, refusing an ex parte appli- 
cation, made by an executor or administrator. Find- 
lay; adm’r, ve. W hitmive......c0iccdudhiciscececcaceeddces 334 


4, When legatees caveat the order applied for, and the 
same is refused, and an appeal taken, the legatees be- 
come parties thereto. Ibid. 
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5, An appeal lies from any decision made by the Court of 
Ordinary, in our State. Ibid. 


6. The Superior Court executes its judgment, in such case, 
by mandate to the Ordinary. bid. 


APPROPRIATION. 
See Payments. 


ARBITRAMENT AND AWARD. 


1. Either party may, by parol, revoke a parol agreement, 
to refer a matter to arbitration, at any time before award 
made, or the submission made a rule of Court. Leon- 
08 0, Bc cinisiiiessiqesessccerniehimnnnnae 413 


2. An agreement to refer, does not oust the Courts of Law 
or Equity of their jurisdiction. Jdzd. 


See Roads, ge. 1. 

ATTACHMENTS. 

1. A first original attachment was directed “ to all and sin- 
gular the Sheriffs and Constables of said State, of said 
county’? : Held, that this misdirection made it and the 
second original also void. Thomas vs. Lavender et al. 267 


See Judgments, 5, 6. 


ATTORNEYS. 
See Costs, 7.. Evidence, 6. 
AUTREFOIS ACQUIT. 
See Criminal Law, 9. 
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BAIL BOND. 


1, Containing the following condition: “ now if the said 
G. & J. in case they are cast in their said suit, shall 
render their bodies to prison, in execution of the law, in 
terms of the law, in such case made and provided, and 
upon failure thereof the said securities will do it for 
them’, is illegal and void, because there was a condition 
omitted, beneficial to the bail and one inserted to his 
prejudice ; the condition prescribed by law being, that 
the principal, in the event of being cast in /his suit, shall 
pay the debt or surrender his body in execution ; or, on 
failure, the bail shall pay it for him. Tucker et al. vs. 
Saglegtt Davie and Potter... 0.00 ssisickivscsscescdscvseccees’s 


Contract, 1. 


BASTARDY. 


1. The doctrine as to adulterine bastardy, in Wright vs. 
Hicks, (12 Ga. 155,) re-afirmed. Wright, adm’r, vs. 
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2. Although the birth of a child, during wedlock, raises 
the presumption that such child is legitimate, yet this 
presumption may be rebutted, both by direct and pre- 
sumptive evidence ; and in arriving at a conclusion up- 
on this subject, the Jury may not only take into their 
consideration, proofs tending to show the physical im- 
possibility of the child born in wedlock being legiti- 
mate: but they may decide the question of the pater- 
nity, by attending to the relative situation of the par- 
ties—their habits of life; the evidence of conduct, and 
of declarations connected with conduct; and to any 
induction which reason suggests, for determining upon 
the probabilities of the case. Ibid. 


8. Where the husband and wife have had the opportunity 
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of sexual intercourse, a very strong presumption arises, 
that the child in question is the fruit. This presump- 
tion may be rebutted. The Jury must weigh the evi- 
dence, and decide as it preponderates. Ibid. 


4. The old rule, as to guatuor mare, &c., was over-ruled 
in England in 1732—the year Georgia was colonized, 
and consequently, never obtained here. Ibid. 


5. Where sexual intercourse is once proved, nothing 
short of ¢mpossibility, in such case, should impugn the 
legitimacy of the offspring ; but where sexual intercourse 
is presumed, merely from the propinquity of the par- 
ties, slighter proof is required to repel the presumption 
of paternity. Ibid. 


6. In cases of ante-nuptial conception, slighter proof is 
required, to rebut the presumption of legitimacy, ari- 
sing from subsequent marriage, than in cases of past- 
nuptial conception. Ibid, 


7. Where there is evidence that neither the ostensible fath- 
er, nor his family, recognized the child of his wife, be- 
gotten out of wedlock, as legitimate, but that he de- 
clared it to be a bastard and treated it as such; that 
the child resembled the reputed father; that the hus- 
band and wife lived together five years afterwards, with- 
out having other offspring; that’ after his death, she bore 
children to a second husband ; that neither the wife her- 
self, or her friends, ever ascribed the paternity of the 
child to him, but to another man: these are all circum- 
stances to go to the Jury, from which they may. infer 
the illegitimacy of the child. Jbzd. 


BILLS OF EXCHANGE. 


See Promissory Notes. 











BOND. 
See Guardian and Ward,.1,2. Sheriff. 
BURGLARY. 
See Criminal Law, 9. 
CERTIORARI. 


1. The Superior Court, in hearing a certiorar?, is restrict- 
ed to the errors alleged to have been committed on the 
trial below, and cannot award a re-hearing, on the 
ground of newly discovered evidence, since that trial. 
EE SOT I ove rnnssscadsecceranseceseteensnsoeiens 


2. Where a certiorari is granted, to review the proceed- 
ings of an Inferior Judicatory, all the Magistrates 
that presided on the trial, should answer the certiorari. 
Ibid. 


3. All the material allegations in a certiorari, should be 
fully answered, or assumed astrue. Ibid. 


CHARGE OF COURT. 


1. Itis not properfor counsel to interrupt the Court, while 
charging the Jury, for the purpose of asking for other 
instruction to them. But it is proper, after the charge 
is closed, to call the attention of the Court to a point 
omitted, and on which the charge shouldbe given. And 
it is the duty of the Court to instruct the Jury in rela- 





25 


tion to the same. Yeldell vs. Shinholster.....i.......0. 189 


2. The same is true, when the Jury returns into Court to 
ask farther instructions. Ibid. 


3. It would be better, if requests to charge could be sub- 
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mitted in writing, before the Court proceeds to charge; 
but if, in the pressure of business, this is impracticable, 
the attention of the Court may be called to the point 
omitted, in the manner above pointed out. Ibid. 


4, A charge warranted by the evidence, is not error. 
Berry vs. The Lessee of Osborne.....c.cserseees fon aceees 194 


5. A charge not warranted by the evidence, ought to be 
refused. MeCoy ve. The Stabe... :.....cccccccrsccccssess 205 


6. A charge being asked in words which are not apt and ap- 
propriate, it is proper for the Court to modify it, so as 
better to convey the instruction to the Jury. Ray vs. 
Fe Bi ec asiasnticnceisiin secarcenscembatisanakemeppueesioen 228 


7. If an instruction be given the Jury, which leaves 
them to draw an incorrect inference, from facts mate- 
rial to the issue, the verdict will be set aside. Formby 
00) PU is vain isc cnss sveiitiaindinaddtladasssdalactibsbeh ee. 258 


8. Where issue is joined, upon the question whether cer- 
tain cotton receipts were deposited with a Bank as secu-_ 
rity only, that draft would be accepted by the consign- 
ces, or with power to sell the cotton: Held, that 
it was error in the Court, so to charge the Jury, as to 
lead their minds from the true issue, and to leave them 
impressed with the instruction, not properly qualified, 
that if the bank did require the cotton receipts, it be- 
came responsible for the cotton. Zhe Planter’s Bank 
0, TAN indie sesstsincnsitncomingeameail eases 277 


9. “Take the evidence as read to you—apply the law, 
and find your verdict’’, is an improper charge, in a 
criminal cause. Griffin vs. The State......cccrccscesees 476 


Sce Error, 1, 2. 
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CLAIMS AND CLAIM CASES. 


1. Where personal property has been levied on, in the 
possession of the defendant, and a forthcoming bond 
given; and a claim is subsequently interposed, the 
Sheriff is not bound, under the law, to transfer the pos- 
session of the property from the defendant to the claim- 
ant. Phillips vs. The State, ex rel, §c.....04 nasemienan 518 


CONDITIONS. 


See Deed, 1 to 5. 
CONSTITUTIONAL LAW. 


1. No Court is warranted in predicating its judgment up- 
on the supposed want of good faith inthe State. Ly- 
on; Sol. Gon. ve. Morris....:...crisdseeseroccrerescreccese 480 


2. Until fine money is paid, or judgments on torfeited re- 
cognizances collected, the State may remit the penal- 
ties. Ibid. 


CONSTRUCTION OF STATUTES. 


1. The intention of the Legislature is the cardinal guide, 
and when plainly collected, should be carried into ef- 
fect, though contrary to the literal sense of terms. r- 
DE WE TICE sans vcs ebngscte cece cnceccsevatotete 861 


2. A repeal by implication isnot favored—on the contrary, 
if a later Act do not, in terms, repeal a former, rela- 
ting to the same subject, and the later Act do not em- 
brace the whole subject-matter of the prior Act, and | 
is not entirely repugnant to it, the Court should apply 
such construction as will give to the two, concurrent 
efficacy. Ibid. 
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3. Semble, that a later. Statute, which is general, does not 
repeal a former, wens is actrees Ibid. : 


4, The word “all in a Statinte; is feiasiinsly sedtesiond 
not only by the context, but: by the general form and 
scheme of the’ Statute, ie vs. The State, ex 
Ply HO n+200924shs giver incadavecinnss Alen coh Zh Eid pnattvse ben aires 518 


CONTEMPT OF COURT. 
See Husband and Wife, 5. 
CONTINUANCE. 


1. When, in the progress of the trial, the cause, if order- 
ed on, will suffer injustice from the honest mistake of 
the party or his ‘counsel, against whom no‘laches is im- 
putable, relief will be: afforded, by granting & continu- 
ance. Earnest’ v8. Wapier soactbubedessdatuascobdeave caste 306 


CONTRACT. 


1. The liability by Statute, of the’ putative: father of a 
bastard child, to maintain the same, isa good considera- . 
tion for a settlemént made in trust of the benefit of the 
mother. Davis'vs. f elooky and WO IS BIS ic. 05 175 

2. If under an UN legal when entered into, but 
afterwards: made illegal by Statute, acts are done, some 
during the time for which theagreement remained legal, 
some afterwards, the former are legal. Bennett vs. 
Woolfalles. 5 cvrvinr yin on pssveg shghdedcopoqehehrcerncsqeocccsrseass 218 


} 


3. An agreement.to procure a pardon from the Governor | 
for a. convict in the Penitentiary, by the proper use of 
all legitimate means, is neither immoral, nor against 
public policy.. Formby vs. Pryor ....crecccssare aad cocanece 258 


vou. xv. 74 
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CORPORATIONS. | 
See Inferior Court, 1. 


COSTS. 


1. When an attorney shall institute a suit in any of the 
Courts of this State in behalf of a non-resident plaintiff, 
to which a set-off is pleaded and a judgment rendered 
for the defendant, the attorney’ shall be liable for the 
costs. Mackey et. al vs. Blake....s...0.000 eben: Ne Se . 402 


CRIMINAL LAW. 


1. The fact that the defendant can take the case to the 
Supreme Court, and the State cannot, is no reason why 
he should have meted out to him by the Court and the — 
Jury the full measure. of his legal rights. Hodges ve. 
Whe Gas. cscinces ed sspeseayionevs palabovichoconvesedciecaps «~ 117 


2. Larceny after a trust reposed, may be committed eith- 
er by fraudulently converting the property, or else the 
proceeds of the sale of the property, entrusted. to the 
care of defendant. If the indictment charges the for- 
mer, an averment that defendant “has not paid over 
the full market value thereof” is immaterial. DMeCoy 
tcl ie Pi hg acsciis chninsbror sion sc bnmmabauiadaty + eeet wwdieia - 206 


8. Can the Court order a verdict to be taken in any casé? 
Query. Jdid. 


4. When upon a trial for murder, the evidence shows that 
there was considerable provocation. on the part of de- 
ceased; that there was great heat of blood between the 
parties, and mutual intention to fight, the crime may be 
reduced to voluntary manslaughter. Ray ve. The 
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5. Our law requires that there should be some assault by 
the person killed, upon the person killing, but evidence 
of such assault.may be found in a mutual intention to 
fight, and in the fact of an approach by the decedent 
to the prisoner in furtherance of this design, when it 
was not necessary for him to do so in self-defence. Ibid. 


6. The fact that the prisoner had accidentally and hastily 
taken up a board with which, in a conflict, he inflicted 
blows that produced death, and had not provided the 
same or any other deadly instrument before-hand, is a 
circumstance that does not favor the conclusion that 
malice should be implied, because a weapon was used 
likely to produce death. did. 


7. In all cases of presentment or indictment, the only 
oath lawfully administered to witnesses before the 
Grand Jury is the one prescribed by the Code. Ash- 
Dacre 06. Te. Seago .00cadsivngeciss+ocases ses soosaypenteas 246 


8. If any oath different is administered, the indictment 
ought to be quashed or dismissed. dzd. 


9. If a conviction of an indictment for burglary be plead- 
ed in bar of a trial on an indictment for robbery, foun- 
ded on the same facts and be allowed, and subse- 
quently a new trial is granted on the indictment for bur- 
glary, such acquittal on the charge for robbery isno bar 
to the charge of burglary, as the circumstances of the 
burglary were not involved in the charge of robbery. 
Copenhaven vs. The State.....++++ Keconndonseasianinis suai 264 


10. Where a defendant makes a motion for demand for 
trial, in a case continued by the State, which demand is 
postponed from time to time. Before the dismissal of 
the Jury, the Court inquires of counsel and parties if there 
is any other Jury trial, and no response being made, the 
Jury is dismissed. The defendant then insists on his mo- 
tion: Held, that he might do so. Dacey vs. The State. 286 








588 INDEX. 


11. A principal is one who is the perpetrator of the crime, 
or who if present, actually or constructively aiding and 
abetting in the same. ‘ Hately vs. The State.....:...... : 


12. He who procures, counsels, commands or ‘incites his 
clerk or agent to commit a crime in his absence, ‘is. guil- 
ty as an accessory before the fact, and cannot be eon- 
victed asa principal. | [did. 


13. Every person, agent or principal, is responsible for his 
criminal conduct, and cannot plead the commands of a 
superior as a justification, unless the act be committed 
under coercion. bid. 


14, The crime of trading with slaves is not such an offence 
against the person or property of a citizen as can be 
privately settled by the mere act of the parties, accor- 
ding to the provisions of the Statute of 1850. Dunn 


OB: PRs Boaters... teat Heteiass: “pare SE sierats ht 


15. In the argument of a criminal cause, the Sol. Gen’l 
may take any place on the side of the State he pleases. 
Grif, de, The Beate. 005 -pgssipeviermenshsare vathiade aaa 


16. Until fine money is paid, or judgments on forfeited 
recognizances are collected, it iscompetent for the Leg- 
islature to remit the penalty, and deprive officers of the 
same. Lyon, Sol. Gen. vs. Morris....... tn SIRT. 


17. The 22d sect. of VIII. division of the Penal Code, 
which prohibits any person from aiding a prisoner to 
escape from jail, extends to the case of a white person, 
who aids a slave to escape—at least, if the slave be de- 
tained on a capital charge. Baker § Sheffield vs. The 


18. By consent of parties, a Jury, although sworn and 
charged in a case of life and death, may he discharged 
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without a verdict, and a mis-trial be declared. Spen- 
Cor WO, Phe WeMeee gi sis aie Sethi ba ke Rade a oth we HB 562 


19. When an application for a continuance, on account 


of public prejudice and excitement, is refused, and it 
appears that the prisoner was clearly guilty, and that 
if granted, no testimony could have been produced. suf- 
ficient to change the result, this Court will not disturb 
the judgment in the Courtbelow. Jim(a slave) vs. The 


20. The homicide of a master, overseer, or employer, by 


¥ 


a slave, in resistance of an assault made upon him, 
must be either justifiable, or murder. © J bid. 


See Huidence, 14, 15. Forcible Entry and Detainer. 


1. 


bo 


Jury. Practice Supreme.Court, 1. — Stabbing. 
DAMAGES. 


In a bill for damages, for obstructing a highway, and 
also for opening the highway, the actual loss which the 
plaintiffs have sustained by the obstruction, up to the 
time of trial, is the measure of the damages. The 
Inf’r. Ct., §e., vs. The Griffin P. BR. Co...ccecrsereeee 39 


DEEDS. 


. Conditions in deeds are precedent or subsequent. The 


latter class are not favored. Taylor et al. vs. Sutton.. 103 


. Conditions subsequent, whether to pay a certain sum of 


money, or to do any other thing, are good, unless im- 


: possible to be performed, illegal or repugnant to the 


3. 


deed; in which cases, the conditions themselves are 
void, and the grantee takes an absolute estate. bed. 


The persons who: have an estate of free-hold, subject 
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to a condition, are so seized that they may convey or 
devise the same, or transmit the inheritance, by descent, 
to their heirs, though the estate will continue defeasi- 
ble, until the condition be performed, or destroyed, or 
released, or barred by the Statute of Limitations, or by 
estoppel. J did. 


4, Formerly, Courts of Chancery decreed pecuniary com- 
pensation, in lieu of conditions subsequent, when bro- 
ken. Ata later day, they granted relief only against 
the condition, whenever the forfeiture was. inevitable, 
and pecuniary compensation could be made. Ibid. 


5. Courts of Equity have struggled hard to construe con- 
ditions subsequent into covenants, and send the parties 
aggrieved to law, to get his damages for the non-perfor- 
mance. J bid. 


6. A deed may be color of title, though it cannot convey 
title. Zhe Lessee of Gittens vs. Lowry.........sseesvees 


See Ejectment, 3. Estates. Release. 
DEVISE AND LEGACY. 


1. A bequest by a testator, to such child or children as 
his grand-daughter may have at her decease, (no such 
children being then in life,) and a provision, that ‘fin 
case any such chili or children should die during the 
life of its mother, leaving issue of their body, such is- 
sue shall, in such case, represent the parent’, is not the 
limitation of a possibility upon a possibility, but is sim- 
ply a gift to unborn children and grand-children. Rob- 


ertsand Wife vs. West and another, €x'78.......000.s00+ 122 


2. Neither is this a limitation over upon the death of an 
unborn child, and therefore objectionable, because not 
upon a life or lives in being, and 21 years with the usu- 
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al period of gestation thereafter; but it is a gift to the 
children and grand-children of testator’s grand-daugh- 
ter, living upon the termination of a life in being, viz: 
that. of the grand-daughter. J did. 


8. Where, in one clause of his will, a testator made a be- a - 
quest of personal property, upon the following terms: a 
“in case my said grand-daughter shall depart this life, “ 


leaving no issue of her body, or such issue die, leaving 
no issue, before the interest aforesaid devised, to her vests,. 
and before my negro slaves have been sent to Hayti, as 
aforesaid, then I will and devise, &c’’: Held, that this 
being a bequest of personal property, the phrase, 


“leaving no issue”, must be construed as having refer- 3 
ence to issue living at the death: Held, farther, that. 4 
this is shown by that portion of the context, which lim- 4 
its the dying of the grand-daughter to a period before | 
the interest devised to her, vests, and before the slaves a 
are removed to Hayti. Ib<d. a 


4, Where a testator makes a bequest over to C. & R. and 
their children, the heirs of the body of his grand- 
daughter failing, (to whom, in the first place, he had 
given the property,) and in the same connection, again 
expresses the purpose that the property shall go to and : 
be enjoyed by the first named persons, incase his grand- 3 
daughter shall die without heirs of the body, as afore- 4 
said: Held, that these are terms which are usually and 
technically employed to create an estate tail. Ibid. 








5. But that these terms are influenced and controlled, 
when referentially construed, by the following super- 
«dded or associated terms, circumstances and considera- , 
tions: Ist. By the words quoted, importing a dying, 2 
without issue living at her death. 2. By terms in a 4 
former part of the will which give the property in trust, 8 
the interest to be paid to testator’s grand-daughter du- 

ring life, and provide, that after the decease of the 











grand-daughter, the principal of said property, “I fur- 
ther will and devise to such child or children as she 
may have, to him, her, or them, and to their heirs for- 
ever’, which terms contain clear: and definite words of 
purchase. 3. By the provision that the children of a 
deceased child of his grand-daughter, shall take in the 
place of its parent. 4. By the fact that the bequest 
is of personalty. 5. By the fact that estates tail are 
prohibited in Georgia, and presumptions do not favor 
them. 6. By the consideration, that to construe this 
will so as to hold that it creates an estate tail, will be to 
defeat entirely the intention of the testator; while a 
contrary construction, to some extent, at least, effectu- 
ates it. did. 


6. In view of such terms and considerations, a bequest of 
this personal property over, in the same will, to (. and 
R. and their children, is a gift of the estate, absolute- 
ly, to C. and R.—the word children being used as. sy- 
nonymous with heirs. J did. 


7. Adevise to.A’s children, their heirs and assigns, for- 
ever’, vests the title in those, in esse, at the death of 
testator. Wood et al. vs. McGuire et al......+sssese00 202 


8, A devise of real and personal property, to be divided 
between a widow and her children, the children to have 
their shares apportioned to them,’ as they respectively 
marry or arrive at age—the portion of the widow, “she 
is to have her natural life, and give or willto any of my 
(testator’s) chiidren she may think proper”: Held, that 
the widow took a life'estate only. Haralson et al. vs. 
TOOT eae SS SS. BG te ieee Wacessctoceueccnss 148 


9. Upon her death, without appointment, it reverted to 
the estate, and being undisposed of by the will, went 
to the heirs at law. And this result follows, although 
testator, in another item of his will, declared that certain 
children should not have any more of his estate. Ibid. 
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10. The doctrine has been recognized and sustained, in 
many modern cases, that where there is a particular re- 
cital in a deed, and general words follow, the latter 
shall be qualified by the former. Bruton vs. Wooten.. 570 


See Estates. 


DISCOVERY AT LAW. 


1. Before interrogatories are allowed to issue, under the 
Act of 1847, to compel discovery at Common Law, it 
must be made to appear to the Court, by the oath of 
the party filing the same, or otherwise, that the answers 
will be material, and the questions are pertinent. This 
preliminary proof may be deduced from the record it- 
self, and the relation which the party sought to be ex- 
amined, occupies to the facts in the cause. Tison vs. 


DISTRIBUTION OF ESTATES. 


1. The word “obligation” in its strict, technical significa- 
tion, imports a sealed instrument at Common Law: but 
in its broader and more extended sense, it means an 
instrument in writing, by which a party is bound in 
Law. Hargroves, adm’r, vs. Cooke......sssssccscceseess $21 


2. The Legislature of 1792 were not guilty of tautology, 
in using the phrase “bonds and other obligations.” 


Ibid. 


3. By the Judiciary Act of 1789, all contracts in writing, 
with or without seal, which are liquidated, constitute a é 
specialty for such debt. And by the Act of 1792 and 
1799, all such writings are placed on an equality with 
bonds.  Idzd. 


4, A debt or demand is liquidated, when agreed on by the 
parties, or fixed, as to amount, by law. did. 
VoL. xv. 75 
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5. A written guaranty to pay the future indebtedness of 
another, on open account, is not liquidated. Ibid. 


6. A bond debt, although for unliquidated damages, he- 
longs to the preferred class, because its status is fixed 
by the act itself. bed. 


7. As respects all other demands, below judgments, Xc. 
the inquiry. should be, not whether they.are in writing, 
but whether they are or not liquidated. Ibid. 


DOUGHERTY, JUDGE. 
Tribute! to mtmory Of .ji, cdicoewips adi cisdse dds cvseved cevece 298 


DOWER. 


1. A bargained for land; took a bond for titles when the 
money was paid; paid a part thereof and died. The 
vendor became adininistrator, and as such sold the land: 
Held, the widow was not entitled to dower therein. 
Bowen, adin’r, vs. Collins......iccecccecceces Wis dees. .- 100 


EJECTMENT. 


1. In making out title wide a Sheriff’s deed, it is suffi- 
cient prima facie evidence to show the execution and 
the Sheriff's conveyance, without showing the judg- 
ment. Hamilton vs. Moreland and another.........0+. 843 


2. The count for mesne profits in ejectment, may be in 
the name of either the nominal or the real plaintiff in 
the ejectment. Shadrach vs. MeDonald....ccscecceereee 392 


3. Before grant, the drawee of a lot of land makes a deed 
for the lot to A; a‘ter grant he makes a deed. to B: 
Held, that A’s deed, though not sufficient by its prior- 
ity in date to estop B, is yet admissible in evidence for 
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A, since it is a deed fit to help to establish in A a, title 
perfect in Equity. Bivins vs. The Lessee of Vinzant. 


EQUITY. 


1. “ Hquity follows the Law” has become the first maxim 
of Equity. Carter and another vs. Jordan, adm’x...... 


2. Under this maxim, and the Constitution of Georgia 
requiring suits to be in the county of the residence of 
the citizen—Equity may give jurisdiction for discovery, 
and not for relief, in many cases. bid. 


3. A bill for discovery lies against one who has, in the 
Common Law suit, such an interest as makes him in ef- 
fect a party, although not appearing as such. bid. 


4, Where upon trial of a bill in Equity a bill of sale, exe- 
cuted by F, and in terms conveying the absolute title of 
a negro slave to D is offered in evidence, and there is 
no charge of fraud, accident or mistake in the transac- 
tion, parol proof that the same was conveyed to ~D in 
trust for his daughter, cannot be admitted. Davis vs. 
Moddy and WH 6s i diin Bi ese ieee Us Be 


5. Aliter, if the bill alleges fraud, accident or mistake, and 
a case ismade which will enable the Court to reform the 
instrument. bid. 


6. Trustees may be appointed upon petition, in cases 
‘“‘ where all parties are represented, and consenting, and 
where there is no question of fact in dispute.” Mitch- 
OU, one, tos: PR nat 0b has cawnstioxicrcessssinssgiicvasesaves 


7. Where @ non-resident Executor, insolvent, secks to get 
possession of the funds of the estate, to waste and mis- 
apply them, a Court of Equity will enjoin him from pro- 


ceeding in the Courts of Law, until he voluntarily sub-- 
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mits to the jurisdiction of the Court of Equity to a cre- 
ditor’s bill, filed to protect the funds. Dougherty vs. 


8. The rule, that in a Court of Equity real estate, owned 
by a partnership, may be treated as a part of the part- 
nership funds and as personal property, grows out of the 
nature of the partnership, its-exigencies and relations ; 
is intended to remedy the universality of the Common 
Law, and is not adopted as an arbitrary rule, by which 
a Court of Equity transmutes real estate into personal, 
because it is partnership property. Black vs. Black.... 445 


9. If, because a contract is contrary to the Statute of 
Frauds, specific performance cannot.be decreed, for the 
same reason an account cannot be decreed. did. 


10. The Chancery powers of the Superior Courts consid- 
ered, and an inquiry into the history of Chancery juris- 
diction in Georgia. Cook vs. Walker et al.....++0+ +0009 458 


11. Acts have been passed by the General Assembly, reg- 
ulating the Equity jurisdiction of the Superior Courts 
in certain cases: but they were not designed to delegate 
any new power, but were either declaratory of the Law 
as it already existed, or directory as to the mode of its 
application. J bid. 


12. No Act has been passed, prohibiting the exercise of 
any Chancery power by the Superior Courts. All has 
been conceded or acquiesced in, in this respect, which 
has been claimed, J did. 


13. A judgment dissolving an injunction, will not be dis- 
turbed, unless rendered in. the flagrant abuse of discre- 


tion. Loyless vs. Howell........0004s peed <geke a pa eplenee . 554 


14. To restrain a judgment at law, until an account can be 
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taken between joint tenants or tenants in common, the 
bill should expressly charge the insolvency of the defen- 
dant; and it is not sufficient for the complainant to al- 
lege that he is informed and believes that the defendant 
is insolvent, or at least that he has declared that he will 
be so. Neither is it enough to aver that by some frau- 
dulent transfer or disposition of his property, the defen- 
dant will prevent complainant from recovering his rights. 


McLendon, adm'r, vs. Hooks.....0.c.c.cccseccssesesecees »» 533 


See Deed, 4,5. Frauds, Stat. of, 6. Husband and 
Wife, 3. New Trial, 2, 10,11. 


EQUITY PLEADING AND PRACTICE. 


1. Whatever is admitted in the answer is not in issue, and 
need not be proved. The Inferior Ct. of Pike vs. The 


2. An order absolute to take a bill as confessed, provided 
it is not answered by a particular time, cannot be made 
at the first term ofa bill. Carter and another vs. Jor- 
Wei; MNES REA eRe necbtiaceachvibisincevedeadteres 


3. Where the husband has.no interest in the separate es- 
tate of his wife, the better practice is that he should not 
be joined with her in a bill against trustees, requiring 
an account. The bill should be by prochein ami.— 


39 


76 


Roberts and Wife vs. West and another, executors, fe. 122 


4, Where a husband has been thus joined in a bill, and as 
a party complainant, for the purpose of seeking to en- 
force his marital rights against an estate left to his 
wife’s separate use; and in the opinion of the Court he 
is not entitled to the relicf he seeks, and ought not to 
have been made a party complainant to the bill: Held, 
that the Chancellor should not dismiss the bill, but di- 
rect an amendment by removing the husband’s name, 
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substituting a prochein ami, and modifying the bill ac- 
cording to the exigencies of the case. Ibid. 


qn 


. A bill in Equity, which merely recites the proof, from 
which the fact intended to be put in issue may be infer- 
red, is defective. -It should positively affirm or deny the 
truth or falsehood of the matter in dispute. Wright, 
adm’r, vs. Hicks, adm’r.......++: BEA iieck (ply tdicvest 160 


6. A prayer by one partner, that his co-partner may: be 
compelled to pay over to him one-half of the nett profits 
of the partnership, necessarily includes a prayer for an 
account. Bennett vs. Woolfolk, adim’r.....0....00seeeees 213 


“J 


. If a matter, essential to the determination of the com- 
plainant’s claim, is charged to be within the knowledge 
of the defendant, or must necessarily be within his 
knowledge, and is consequently a part of the discovery 
sought, a precise allegation is not necessary. Ibid. 


8. Allegations which do not essentially vary the case made 
by a bill, may be inserted by way of amendment. J bid. 


9. A plea, intended as a pure plea, which does not bring - 
forward some new matter, displacing the equity, is bad. 
When the bill is demurrable for such matter, the plea 
should be over-ruled. Black vs. Black..........00scecees 445 


10. Though a bill be not framed with accurate precision, 
yet the allegations will be sufficient, if they clearly and 
distinctly apprise the defendant of what he is called on 
to defend. Zbdid. 


11. Supplemental bills may be sanctioned at Chambers 
during vacation, reserving to the opposite party the 
benefit of exception. Cook vs. Walker et alss..... 2.004 458 


12. On an ex parte application to file a supplemental bill, 
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the Chancellor will examine the question, so far as to 
see that the privilege is not abused for the purpose of 
vexation and delay. In a doubtful case he may require 
notice to defendant. bid. : 


18. It is not competent for a Chancellor to compel a party 
to appear at Chambers, out of his county, to answer inter- 
rogatories, with a view to take the property in contro- 
versy out of his hands, and place it in the possession of 
a receiver. Ibid. 


14. Rules of Equity Practice adopted by the Judges in 
Convention, in July, 1796, at Louisville, providing the 
mode in which their Equity powers were to be carried 
out. Ibid. . 


See Hguity, 14. Release, 2. 
ERROR. 


1. If the decision excepted to, is more favorable to the 
party excepting than the law warrants, the exception 
will be over-ruled, though the decision be erroneous. 
McCay vs. The State.........+ ‘desmatvilohen sachi-iinee- etek 205 


2. Nor is it error, if the Court decides wrong, upon an 
immaterial matter. bid. 


3. Error does not lie to the private, unofficial opinion of a 


Judge ofthe Superior Court. Washburn vs. Dempsey. 218 
4. Nor to his decision upon a state of facts, referred to 
him rather as an arbitratorthan as aJudge. Harring- 


fon v8. Marringtan.....s.rererecverorees sopne odds neeeagee 561 


ESCAPE. 


See Sheriffs, 3, 4, 5. 








600 ® INDEX. 
ESTATES. 


1. By the Common Law, the word “heirs” is necessary 
to be employed in a grant, in order to pass an inherita- 
ble fee; but under the Act of 1821, words of restraint 
must be added, in order to carry a less estate. Cook 
00. “TEM WE Desi wwnrvecs gastos sudevarodose sougescecoenceigue 


2. Whenever an estate is given in Georgia, by deed or 
will, to a person, generally or indefinitely, with the un- 
limited power of disposition annexed, it invariably vests 
the absolute fee in the first taker; and neither a re- 
mainder, nor an executory devise can be limited over, 
upon such an estate. Ibid. 


3. Where the donor or testator gives to the first taker an 
estate for life only, by certain and express words, and 


annexes to it a power of disposal, in that particular 


and special case, it has been held, that the donee or de- 
visee will not take the fee, notwithstanding the distinct 
gift of the power of disposition. Wherever a fee sim- 
ple is’ given by apt and appropriate words, to the first 
taker, with the additional power of disposal, in such case, 
the fee will never be cut down by implication. Ibid. 


4, “When a principle is well settled, no conjecture or pri- 
vate imagination can shake a rule of law which. must 
govern”. No intention, however manifest, can contra- 
vene the positive rules of law—technical though they 
may be did. 


See Deed. Devise and Legacy. 
ESTOPPEL. 


See Landlord and Tenant, 1. . Roads and Highways, 1. 

















INDEX. 
EVIDENCE. 


1. The general reputation of the neighborhood, in ques- 
tions of legitimacy, is not evidence in all cases. Aliter, 
as to reputation in the family. Wright, adm’r, vs. 
idle, “GME FS. ticiineies Saeed eacoveuaveeds pevapoke sodas 


2. The fact that the mother of a son, whose legitimacy is 
impugned by the father’s relatives, permitted him to di- 
vide with her the estate of her deceased husband, al- 
though slight evidence, yet is not to be entirely disre- 
garded. Ibid. , 


3. Before the credit of a witness can be impeached, by 
proof that he has made statements out of Court, con- 
trary to what he has testified to at the trial, inquiry 
must first be made of the witness, as to the time, place 
and person. bred. 


4, Evidence that a lot “was known in the neighborhood 
as John Hardy’s land’’, is hearsay and illegal. Berry 
vs. The Lessee of Osborne......ccssceesesecves one ‘ 


5. Where a draft was drawn by H on R & R, by agree- 
ment with S R, one of the firm, for the private debt 
of 8. R., which draft was accepted by S R, in the 
name of the firm, suit being brought by the drawee 
against R (S R being dead) on this draft, and H be- 
ing offered as a witness, objection was made to his com- 
petency, on the ground that he was particeps criminis 
in the fraud of S R, and responsible over to R, in 
event of arecovery against him: Held, that the liabili- 
ty was too remote. reeman v8. R088......6..ccececeeees 


6. The Att of 1850, prohibiting attorneys from giving 
evidence for or against their clients, does not apply to 
the proof of the service of interrogatories, notice to 

VoL. Xv. 76 
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produce books and papers, and such like matters, which 
could be established by the oath of the party himself. 
Rogers and another, ex’rs, vs. Hoskins.......ssceceseeeees 210) 


T. An instrument produced by the adverse party, under 
notice, and from which he derives title, requires no far- 
ther proof of its execution. Ibid. 


8. A party is bound by admissions of those under whom 
he claims title, made while the titlewasin them. Wood 
a al. ap. Ma Gesire 6b Ghincicsccscuhcagecovisonsesccsedeceecs 202 


9. Testimony by a witness, that “he understood that A 
had sold the iand to B”, is hearsay, and inadmissible. 
Ibid. 


10. Testimony going to show a verbal lease, or renting 
from E, in his individual character, is not proper evi- 
dence, in support of an allegation that the renting was 
from E., asadministrator. White vs. Edmondgon...... 801 


11. Previous to the Act of 1853, it was not error in the 
Court to admit a statement which, by itself, may be ob- . 
jectionable, but which was explained hy other testimo- 
ny, so that it could not operate to the prejudice of the 
party against whom it was offered. Howard et al. vs. 
NN MRS Sas cbetrencchs ponens% Shaeeeniepennne eevee 423 

12. To sustain an. objection, that according to the evi- 
dence, the testimony of. a witness, taken de bene esse, 

did not show, nor did it appear, that the witness was 
unable to attend Court ; it must appear by the record, 
that the testimony was taken de bene esse. Ibid. 

& 

13. The Clerk’s certificate that a paper is filed, is the 
best evidence of the fact. In its absence, it may be 
proved aliunde. Peterson vs. Taylor .......ssseeseeee eeee 483; 
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14. It is no good objection to the confessions of a slave, 
made to a free white citizen, that such slave was, as a 
slave, compelled to answer any question a white man 
might putto him. Jim (a slave) vs. The State......... 535 


15. Voluntary confessions, made by a person after he is 
tied, may be properly admitted in evidence. Ibid. 


See Admissions. Bastardy. Discovery at Law. Equi- 
ty, 4,5. Production of Papers. 


EXECUTION. 


1. An execution emanating from a Justice’s Court, need 
not show on its face, all the proceedings which are ne- 
cessary to give that Court jurisdiction. Hamilton vs. 
Morehasd 66d GROG san siesccsve9 cccescueuneman hansen 343 


See Ejectment, 1.. Limitation of Actions, 3. 


EXECUTORS. 
See Adm’r, Ex’rs, Fc. 
FORCIBLE ENTRY AND DETAINER. 


1. The “complaint” may be sworn to, as well before one 
Justice of the Peace of this State as another. Crow vs. 


FRAUDS—STATUTE OF. 


1. To charge a party upon a special promise, to answer 
for the debt of another, there must be a written agree- 
ment or memorandum thereof, which will not be valid, 
unless it shows a consideration. Hargroves, adm’r, 
MO. Cedhcesccocceceeeseds deusetlecscese sdsscsccdeddede Stccceus' Waa 
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2. The consideration need not be expressed nor formally 
stated, but it must, at least, appear clear and without 
ambiguity ; a mere conjecture, however plausible, is not 
sufficient to satisfy the Statute. bid. 


3. If the instrument expressly guaranties past and future 
advances, in consideration of advances to be made, it is 
good as to the whole. zd. 


4. So, also, if forbearance:to sue on an existing debt, be 
certainly inferred from the instrument, it is a sufficient 
consideration. bid. 


5. The case of Wain and Warlters, cited and questioned. 


Ibid. 


6. Payment of the purchase-moncy, in the case of a parol 
contract concerning lands, is not such performance, per 
se, as will take the case out of the Statute. Taken in 
connection with other acts—as possession, making im- 
provements, Xc. will constitute such performance. ‘These 
other acts, however, must unequivocally refer to and 
result from the agreement. Black vs. Black............ 445 


See Lguity, 9. 
GARNISHMENT. 


1. Defaulting garnishees, under the Act of 1836, are sub- 
ject to rule nisi and then to judgment, for the. plain- 
tiff’s demand and costs, unless they show cause at or by 
the time designated: Held, that the answer being ac- 
tually filed within a few days after the time limited in 
the order, and before the case was reached on the docket, 
accompanied by the affidavits of the party and their 
counsel, that it was impossible to have access to the 
original papers, which were withdrawn from the Clerk’s 
office, was sufficient. Carhart, Ross ¢ Co. vs. Ross ¥ 
iisiit dcnisdhdcdtindananesdniaiiicieiinianliniaetastemegaaaa aaa 
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GRANTS. 


The doctrine in Sykes vs. McRory, (10 Ga. 465,) as 
to the mode of avoiding grants, re-affirmed.  Tison‘vs. 


. If the rights of third persons have. not intervened, it 


is competent for the Governor to correct mistakes in 
grants ; otherwise, there must be a judgment or decree 
of a Court, for the purpose of ascertaining and estab- 
lishing the fact. dzd. 


GUARANTIES. 


See Frauds—Statute of, 1 to 5. 


1. 


bo 


GUARDIAN AND WARD. 


Where a principal in a guardian’s bond agreed with his 
sureties that if they would go upon his bond for a time, 
he would afterwards give a new bond with different sure- 
ties, and accordingly such bond was subsequently pre- 
sented and refused by the Ordinary, and it did not ap- 
pear that such security was good and sufficient for the 
protection of the minors: Held, that such agreement 
did not give to the sureties a right to be discharged, 
upon the principal giving a new bond with sureties, 
whom the Ordinary did not approve. MeGfehee and 
another v9.Scoti, GUardian.........c.seciccccvcesedcovcceee 


. Semble. Where such an agreement had been made, 


and the sureties tendered were sufficient, if the Ordina- 
ry arbitrarily refused to receive the same, he might be 
compelled to do so. Ibid. 


. In cases in which the annual profits of a ward’s estate 


are not sufficient for his education and maintenance, it 
is the duty of the guardian, Ist. To report that fact 
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promptly to the Ordinary, 2d. To abstain from apply- 
ing any part of the estate to the use of the orphan, ex- 
cept such as may be necessary for his mere maintenance, 
until the Court, after receiving the report, has refused 
or failed to bind out the orphan: in which case, the 
Guardian need no longer abstain from applying the 
estate to the education and maintenance of the orphan. 
BR iT hiss iveisin see opecanesivatdnngics sundstantentnge 451 


4, It is the duty of the Ordinary, on receiving this report, 
promptly to bind out the orphan in terms of the Act of 
1799. Ibid. 


5. If, before the appointment of a Guardian, debis for 
necessaries be yoga by an infant, the Guardian must 
pay 41 em ontc aft +, nfq wea astate. ayan than oh tha 
annual profits be insuflicient for his maintenance and 
education. did. 


* 


6. The allowance of a Guardian’s return by the Ordinary, 
is prima facie evidence of the existence of all the facts 
necessary to make that allowanceright. Such evidence 
is subject torebuttal. Ibid. 





See Jurisdiction, 1. 


se as 


HUSBAND AND WIFE. 


1. Upon proof of marriage, and suit for divorce, a Court 
will not very strictly scrutinize the conduct of a. wife, 
for the purpose of determining her right to temporary 
alimony.  Methvin vs. Methvin............. Sonn'enbbicavigis 97 


2. The Court will look to the facts, so as to ascertain the 
amount of the wife’s separate fortune, in determining 
whether such “allowance be needed or not, and in fixing 
its amount. bid. 
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8. Previously to May, 1776, there were of force in Eng- 
land certain well recognized, equitable principles, inhe- 
rently pertaining to the power of a Court.of Equity over 
married. women and their estates—by virtue of which, 
such a Court might restrain the marital rights from at- 
taching to the separate estate of a feme sole, upon her 
marriage at full age: or might restrain the Common 
Law rights of a second husband from attaching to pro- 
perty settled on a feme covert, when the terms of the 
instrument, creating the estate, provided that this should 
be done. These principles were adopted by our Statute 
as a part of the Common Law. Roberts and Wife vs. 
West and another, executors......sccccccccscccccecsccccecece 


4, Where a woman is sued on a note made by her while 
covert, and she pleads her coverture in bar, it is not 
a good replication that she promised to pay the note, 
after she was a free dealer by Statute—no new consider- 
ation, or previous moral obligation, or separate estate 
secured to her at the time she gave the note, being 
shown, to support the promise. Waters vs. Bean...... 


5. The neglect or refusal of the defendant to comply with 
the order of the Court, requiring him to pay temporary 
alimony, pending the libel for divorce, does not author- 
ize the Court to deny to the party the right to defend 
the Tibel., Cireon 20. Cag0m...,.0.cccynecapeonesencosnestenss 


See Dower. Equity Practice, 3, 4. 
INFERIOR COURT. 


1. The Justices in our State cannot be sued as a quasz 
corporation, unless provision be made by Statute, au- 
thorizing the same. The Justices, fc. vs. Haygood, 


INJUNCTION. 
See Hguity, 7, 18, 14. 
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JOINT TENANTS. 


See Lguity, 14. 
JUDGMENT. 


1. When a judgment is assigned, the assignee is the party 
plaintiff, in. cases of claim arising thereafter; and the 
writ of error should be servedonhim. Slatonvs. Jones 89 


2. If the main judgment be reversed, upon writ.of error, 
the subsequent judgment dependent thereon is vacated ; 
as if a judgment is given against executors, in.an action 
of debt, and a judgment be afterwards given, de bonis 
propriis, if the first judgment be reversed upon writ: of 
error, the last judgment will be set aside. Bigly vs. 
Pomel: GIN Go oy sve sigesredcs ster tevvesiess titsaveied eclaztus 91 


3. So if a judgment ordering a new trial, be reversed upon 
writ of error, the judgment on the new trial is thereby 
annulled ; and the party succeeding therein, shall have 
no fruit thereof. did. 


4. By our Judiciary system, either party to a suit at Com- 
mon Law, is entitled, on the appeal, to be heard upon 
the whole merits of his case, although there has been a 
judgment for the plaintiff on demurrer, at the first trial, 
and such judgment entered on the minutes. The Jus- 


tices, Ge. v8. Haygovih, GAM ..c.0.s.cescccccsegersesssceces 309. 


5. The second section of the Act of 1822, declaring that 
“all judgments signed or verdicts rendered at the same 
term of the Court, be considered, held and taken to be 
of equal date ; and no execution obtained at the same 
term, shall be entitled to any preference, by reason of 
being first placed in the hands of the officer’, does not 
repeal the Act of 1814, which provides that, “in all ca- 
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ses, the attachment first levied, shall be first satisfied”. 
Erwin et al. va. Moore et al. ..cccccccccacscccsccsescccscsses 361 


6, Where several attachments were levied on property of 
an absconding debtor, one of them (the latest levied) 
being on a debt for rent; and at the term of the Court 
to which the same were returnable, several judgments 
were obtained, generally, against the debtor, and also a 
judgment on the attachment for rent due: Held, that 
the fund which had been raised from the property at- 
tached, by virtue of the said Act of 1822, should be 
equally divided among all the judgments, and that that 
portion which was distributed to the attachment judg- 
ment creditor, by virtue of the Act of 1814, should be 
taken by him, subject to the lien created by that Act, 
and retained in Court to abide the ultimate determina- 
tion of the attachment cases. (BENNING, J. dissenting.) 
Ibid. 


7. In reviving a judgment in a Justice’s Court, it is not 
necessary that the Justices presiding should be the 
same that rendered the judgment. Wélcher vs. Ham- 


8. The applicant need not make affidavit that the judg- 
ment has not been satisfied. bid. 


9. Interest is to be counted while the judgment was dor- 
mant. Ibid. 


10. The Act of January 22d, 1852, by its phraseology 
and plain terms, was not intended to have rétrospective 
application to judgments rendered before its passage. 
Lockhart § Threewitts vs. Tinley...cceceecssecseeceeseees 496 


11. Where two defendants are sued ez contractu, and one 
confesses judgment for both, the authority to do so 


voL. xv. 77 
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need not appear in the record, nor can the judgment of 
the Court be collaterally attacked for this supposed de- 
fect, on a motion to distribute money. Jackson vs. 


TOR EBA da staide FTE A IRITAM NIAC Dig eR 557 
See Limitation of Actions, 3. 
JURISDICTION. 


1. A father dies in a county, leaving minor children. Soon 
after, the mother dies, leaving the minors.in the same 
county. Then, the grand-father of the minors, who re- 
sides ina different county, carries the minors to his 
home in that county, to live with him. While they are 
thus living with him, an.uncle applies, in the first coun- 
ty, for letters of guardianship: Held, that the Court of 
Ordinary of the first county, had no authority to grant 
the letters; but that the authority to grant them, was 
in the Ordinary of the second county. Darden vs. 
i csecks Llengickeragntneein <qaeetienla- adhd tenets otanee 414 


See Hguity, 1, 2,3. Execution, 1. 
JURY. 


1. In forming a Special Jury, it is a good cause of chal- 
lenge to one on the Grand Jury list, that he has ex- 
pressed an opinion as to which party ought to prevail, 
or that he has a wish or desire as to which should suc- 


ceed. Lhe Inferior Court, ge. vs. The Griffin, Fe. 
PR Soins tateve ine toxgnsiatenctaaseedee dntnas ices tions isetioeete 39 


2. The person thus challenged, is a competent witness, to 
prove the matter of the challenge. Jbzd. 


3. Persons summoned merely as talesmen for the Special 
Jury, need not be sworn as Grand Jurors. ddd. 














oe 
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4, The interest of the citizens of a county, in a cause 
where the Inferior Court is a party, suing to recover 
damages for the obstruction of a highway, is not so cer- 
tain as to render them incompetent as Jurors or witnes- 
ses in the cause. bid. 


5. The formation and expression of an opinion by a Ju- 
ror, from rumor, as to the guilt or innocence of the 
prisoner, is good cause of challenge for favor. Wherever 
the objection to a Juror would constitute a sufficient 
cause of challenge for favor, if discovered before trial, 
it will present a ground for new trial. if not discovered 
until after verdict. The Juror will be heard in his own 
vindication. Ray va. The State........cccccececesseseceee 


6. When so heard, the Court should, as it were, place it- 
self in the position of triors; and if the explanation of 
the Juror be such as, in his opinion, would render him 
competent if he were before triors, the Court should so 
pronounce him. bid. 


See, also, Griffin vs. The State....... rnbiviccinivos eed 
Jim (a slave) v8. The State......c0cceccecccsereee 


7. The formation of an opinion, the Court may tell triors, 
though decided, does not necessarily render a Juror in- 
competent. Griffin v8. The State......cccccccsevesseceess 


See, also, Baker vs. The State...... ot cae les en Lidenaallth 


8. The votre dire oath need be re-administered to Jurors, 
when sent before triors. J did. 


9. The trial before triors, is best conducted like that be- 
fore a Jury ona collateral issue. Baker § Sheffield vs. 
PAG Veahes iareasnchnioedoaps sve ghaguvgsrsnied sevscebssncdsaced 


10. It is not necessary that triors should retire from the 
Court room. bid. 
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612 INDEX. 
See Criminal Law, 18. 
JUSTICE’S COURTS. 


1. Justice’s Courts may revive their judgments. Wileher 
RR a ctrcissttig saenvbenvenesictienasetinsonimtenniess 455 


See Execution, 1. Judgment, T, 8, 9. 
LANDLORD AND TENANT. 


1. If the attornment of the tenant is superinduced by the 
misrepresentations. of the landlord, as to his title, the 
tenant will not be estopped by it. Tison et al. vs. 


LARCENY AFTER TRUST. 
See Criminal Law, 2. 


LAW. 


1. Decisions made by the Courts in England, previous 
to the 14th day of May, 1776, are-to be regarded as 
evidence of what the Common Law was, which was 
adopted by our Statute of 1784, and not as being them- 
selves the law: Hence, to be conclusive of any ques- 
tion, they should be clear and well settled. Roberts 
and Wife vs. West and another, €2°18......0.cseesecseoes 122 


LIMITATION OF ACTIONS. 


1. Possession of land, (in the absence of documentary title 
or actual enclosure) must consist either of residence by 
the claimant or his agents, or cultivation of a portion, 
accompanied by positive, definite and notorious acts of 
ownership over the balance. “A residence in the vici- 
nity, and a notorious claim to it are not sufficient to 

















¢. 


3. 


4, 


cr 


6. 
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make adverse possession. Wood et al. vs. McGuire et 


‘‘Peaceable possession” in the 4th Sec. of the Dor- 
mant Judgment Act of 1822, means possession, of which 
there has not been an actual ouster. The Lessee of 
Pibnb- Eg b2). ti Be. BEE 


The purchaser under a judgment, of property assigned 
after the judgment, by the defendant in the judgment, 
gets not only such title as the defendant may still have 
in him, but he also gets such title as the assignee 
may have acquired from the defendant, unless the 
assignee is a purchaser without actual notice of the 
judgment, and has been in the peaceable possession of 
the property, if land, for seven years, next before the 
levy of the fi. fa., under which the sale is made. did. 


It is not necessary that a witness should give the pre- 
cise words used by a party who makes an acknowledg- 
ment, which is relied upon as taking a case out of the 
Statute of Limitations. A statement of the substance 
of such acknowledgment is sufficient. Bulloch vs. 
SRN, GIME OW. 520s cd avesendescudjncuichacectyoocsecsecte 


. A distinct admission of a present, subsisting debt, is 


an acknowledgment from which a new promise will be 
implied, and is sufficient to take the case out of the Sta- 
tute. Ibid. 


Where a witness is asked to look upon an account ap- 
pended to a set of interrogatories, in which an item ap- 
pears as charge for anegro man named Jerry, furnished to 
defendant’s intestate, and to state what he knew, going to 
show that he owed thesame; and the witness replied that 
on a certain day, and at a certain place, the defendant’s 
intestate acknowledged the justice of the claim for the 
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negro man Jerry: Held, that such an acknowledgment 
related to the item specified, and was an admission of 


the indebtedness charged on account of the negro. 
Ibid. 


7. A conditional promise does not take a case out of the 
Statute of Limitations, unless a compliance with the 
condition be proven. But where there is first a distinct 
acknowledgment of a particular debt, and afterwards a 
promise to pay it in land at that time, if the same would 
be received at a certain price: Held, that the condition 
applied ta the promise to pay at that time, and not to 
the promise to pay generally. Ibid. 


8. Assumpsit upon a foreign judgment, is barred after five 
years, by Act of 1805. If that is repealed, in four 
years, by Act of 1767. Bishop vs. Sandford, adm’r.... 


9. The Statute being one of repose, Courts do not apply 
a forced construction, to bring a party within an excep- 
tion, so as to evade the Statute. did. 


10. The owner of land is constructively in possession, un- 
til an adverse claimant enters with intent to claim a fee. 
This intention may be manifested by declarations or 
acts of ownership, which are.open, notorious and visible. 
Royall vs. The Lessee of Lisle et al.....cscccceclecseceece 


11. If the occupant go in under paper title, his possession 
extends to the boundary of his deed; otherwise he is 
confined to possessio pedis. Ibid. 


12. The extent of that possession depends much on the 
circumstances of each case—no general rule can be pre- 
seribed. The case of Conyers vs. Kenan (4 Ga. R.) 
examined and approved. did. 


13. The erection of a small cow-pen on the boundary sep- 
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arating two tracts contiguous to defendant’s buildings ; 
the occasional felling of trees, and permitting cattle to 
range ever uncultivated land, do not together constitute 
adverse possession. Ibid. 


14. The Act of 1851-2 (Pamph. 289) negatives entirely 
the idea of title by occupancy alone, however bona fide 
it may be; and is therefore pro tanto a repeal of the 
Common Law. did. 


LIMITATION OF ESTATES. 
See Estates. 
MANDAMUS. 


1. There should be a demand and refusal, before manda- 
mus issue: but a demurrer admits an allegation of de- 
mand and refusal. Leonard vs. House......csecsessceces 473 


MANSLAUGHTER AND MURDER. 


See Criminal Law, 4, 5,6. Trespass, 1. 
MASTER AND SERVANT. 


1. A servant, when he engages to serve a master, under- 
takes as between him and his master, to run all the or- 
dinary risks of the service; and this includes the risk of 
negligence on the part of a fellow-servant, whenever he 
is acting in discharge of his duty as servant of him who 
is the common master of both. Shields vs. Yonge, 
Super intendaitt. <0 ocsigssee sieocesiubecckeest vesmpnsenentae 349 


MORTGAGE. 


1. Where the mortgagee purchases the equity of redemp- 
tion, the whole estate is vested in him; and both the 
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mortgage and the debt. upon. which it is founded, are 
extinguished unless the actual value of the mortgaged 
property be ascertained by foreclosure and sale, or by 
express stipulation between the parties. De minimis 
non curat lex. Jackson v8. Tift......cccceecsccesscsepeass 557 


NEW TRIAL, 


1. Will not be granted for an erroneous decision, if the 
decision has hurt nobody. Zhe Inferior Court of 
Pike vs. The Griffin, $e...c00cccceees Rid ccnsnsines 89 


2. The history of New Trials. Taylor et al. vs. Sutton.. 103 


3. Before Equity will interpose to grant a new trial, three 
things must concur: ignorance of the defence sought to 
be set up at the time the judgment at Law was rendered, 
without negligence being imputable to the complainant; 
and a want of adequate relief at Law. 6rd. 





4. New trials will be granted in ejectment as well as other | 
cases. Ibid. | 


5. A new trial will not be granted, if the verdict of the — 
Jury was right, although the charge of the Court may 
have been wrong. Myrick vs. Hicks & Webb........... 155 


6. When the Court erroneously struck out a count for 
mesne profits in ejectment, under the Act of 1858-4, a 
new trial must be granted, although the verdict was for 
the defendant in the ejectment. Shadrach vs. Me- 
ocx scrvaip bnabatroitsontenn seiciniiinn tealiiiaes atta 892 


7. If the brief of the evidence is entered on the minutes 
of the Court, that is Sufficient evidence of the approval 
of the Court, when he attests the minutes. Snelling, 
I Ab PT ico cays canescens nb enh ntncs<elaeboniidne 507 
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8. Wherever the verdict is decidedly and strongly against 
the weight of evidence, a new trial will be granted. 
Butler 06.2 THAUGSHON: ... ccc ce viccossecencvevacecevecedecsees 565 


9. A new trial should not be granted by a Court of Equity, 
to a party against whom a judgment has been rendered 
in a Court of Law; unless there has been- proper dili- 
gence in the latter Court; and one feature of that is the 
application for the rule nsiduring the term. Tarver 


9; De TEUF Oe Meese se 6 Sob Snes cenca dee thudsestonssapeeoses 550 


10. Where such application is prevented by the sudden 


and unlooked for adjournment of the Court, before the 
party or his counsel could get to the Court, this is a 
sufficient excuse for the omission. bid. 


See Criminal Law, 18. 
NONSUIT. 
See Practice Superior Court, 5, 6, T. 
PARENT AND CHILD. 


1. A father may sue for injuries to his minor son, as for 
injuries to a servant, if the son is old enough to render 
service. Shields vs. Yonge, Superintendent............ 349 


PARTNERS AND PARTNERSHIPS. 


1. Prima facie, the execution of a bill or note, in the 
name of a firm, by one partner, binds the whole. The 
burden, therefore, in such case, of proving a want of 
authority, lies upon the co-partners. Miller vs. Hines. 197 


2. Where the paper of the firm is given out of the part- 
nership business by one member, it is presumptive evi- 
VOL. xv. 78 


ons ee 
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dence of want of authority to bind the other members 
of the firm, and if the person taking it, knows of the 
fact at the time, he is chargeable with notice of want 
of authority. dzd. 


3..Sometimes, the face of the contract, showing the na- 
ture of the transaction, is, of itself, intrinsically notice 
to the holder. J ded. 


4. The authority to bind the firm, may be established by 
facts and circumstances independent of either the part- 
nership itself, or the face of the contract. did. 


5. No adequate remedy exists, at Law, for one partner, 
who seeks an account against hisco-partners. Bennett 
ls MEW as encessignodiuisdesctertarecosnmprncesenche 213: 


6. Onthe death of a partner, creditors must sue the sur- 
viving partner, and not the representatives of deceased 
partner, unless the partnership be insolvent. did. 


7. Where one partner accepts a draft, drawn upon his 
firm, on accountof a private debt of his own, and such 
draft comes into the hands of a bona fide holder, with- 
out notice: Held, that the partnership is liable to pay 
the same. Freeman v8. Ro08e..........cecseesecsseseeeees 252 


8. If the draft be overdue, this would amount to notice of 
some defect. Ibid. 


PAYMENTS. 


1. The debtor has the right to prescribe the application 
of piyments. If he omit to do so, the creditor may 
mak» the application ashe pleases. The presumption 
is, in the absence of all proof as to the intention, that 
the o' lest debt, or the first items in a running account, 
are to be first extinguished. Hargraves, adm’r, vs. 
CORE anh ds seb rahe cisions sessions ene stesguplbuaiperags 321 
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2, If neither party.apply the payment, the duty of doing 
so .devolves upon the Court, who will make such appli- 
cation as is reasonable and equitable. 1 did. 


3. If one debt be the sole obligation of the debtor, and 
the other be with surety, guarantor or joint-debtor, 
whether the sole. debt be earlier or later, in point of 
time, the creditor, unless otherwise instructed, may ap- 
ply a general payment to the debt which is not protect- 
ed. Ibid. 


PLEADING. 


1. Under the Judiciary Act of 1799, the plea of non est 
factum, goes only to the execution of the instrument 
sued on. Miller vs. Himes. icvvicis.ccccse icdecveseateisoess 


Plea of the pendency ofa prior)suit, for the same cause 
of action, and between the samme parties, in another 
Court having jurisdiction, is good cause of abatement. 
Rogers and another, ex’rs, v8. Hoskins.......0+0ereeeeeees 


3. Aliter, if the first action be so defective that no judg- 
ment can be had. did. 


4, Where defendant pleads the pendency of another ac- 
tion, plaintiff may enter a nz] capias per breve, in the 
first, before replying to the plea, and may then reply 
nul tiel record.» Ibid. 

POSSESSION. 

See Lim. of Actions. 


POSSESSORY WARRANT. 


1. The Aet of 1821, giving a summary remedy to recover 
the possession of ‘personal property, is not confined to 


619 


197 


270 








620 INDEX. 



























cases of fraud or violence, but extends to every other 
possession which has been obtained without the consent 
of the opposite party, or without authority of Law. 
Mhapohenan, 00. Daiilh 20 oovqsonacornivebed dncsovssmeeres'cesit 25 


2. Where the party complaining, shows that he was here- 
tofore in the peaceable possession of the property which 
is now found in the possession of the defendant,. he 
has made out a prima facie case, and the burden is cast 
upon the defendant, to show that the change of posses- 
sion has been by consent of the plaintiff, or by opera- 
tion of Law. bid. 


3. Whether the plaintiff has or has not consented, is a 
question of fact, which mustvary in each particular 
case, and may or may not be inferred, according to the 
circumstances which may have been proven. did. 


4. Allissues under the Possessory Warrant Act, are 
mixed questions of law and of fact, and whenever the 
finding below is against the principles of equity and 
justice, a new trial should be ordered. Zoid. 


5. The Act of 1821 is a harsh Statute, in derogation of | 
the Common Law, and in cases under it, a time should 
be fixed for the trial, and the parties alloweda reasona- 
ble opportunity to procure their testimony. did. 


6. Does a writ of certiorari lie to the decision of a Court, 
convened under this Act? Quere? Ibid, 


PRACTICE SUPERIOR COURT. 


1. Before a notice, under the 57th Common Law Rule, 

can be made available, the party giving it, or his agent, 
should previously make oath, (or his attorney state in’ 
his place) that the deponent or attorney has reason to 
believe that the paper required .to be produced, .is ma- 
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terial to the issue; and that the same is in the posses- 

sion, power or control of the person notified. Earnest 

00. MORAG. «ip ssidncsicepecccivive coceecesseccescsvs sootes >helteen 306 
2. Mortgage fi. fas., after they have been executed and 

returned to the office whence they issued, are not, in le- 

gal contemplation, in the nen power or’ control 

of the plaintiff. Zid. 


3. The Judge should interfere and prevent counsel who 
are in conclusion, from referring to and arguing upon. 
facts, as a part of the,case, which have not been given 
inevidence. Bulloch vs. Smith, adm’r, §0......++0s00+ 395 


4, Under the 6th sect. of Act of 1799, the motion to pro- 
duce papers may be made at any time, after the expira- 
tion of ten days from the notice; andshould be heard 
and granted, unless some sufficient cause be shown to 
the contrary. The Trustees, §:¢.,..v8. Pace.......0s0e0+ 486 


5. It is competent for the Court'to order a non-suit, where 
there is no proof to supporttheissue. Tison vs. Yawn. 491 


6. If there is evidence on which a verdict for plaintiff 
could be rendered, the case should be submitted to the 
Jury. Ibid. 


7. It is not true, that the Court will compel a non-suit, 
wherever it would grant a new trial, because the ver- 
dict for plaintiff was contrary to evidence. The mo- 
tion for a.non-suit, is like a demurrer in Equity; and if, 
admitting allthe facts proved, and all reasonable de- 
ductions from them, the plaintiff, on all the proof, ought 
not to recover, the non-suit ought to be awarded. did. 


8. In the distribution of money, a Court of Law acts up- 
on equitable principles.. Jackson vs. Tift. ....ccccesseeee 557 
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See Charge of Court, 1,22. Discovery at Law. Pro- 
duction of Papers. 


PRACTICE (SUPREME COURT). 


1. Where the bill of exceptionsis signed, and notice thereof 
served on counsel who acted as Solicitor General pro 
tem. after the adjournment of the Court for which he 
was appointed, it is insufficient. Aliter, if it had been 
done during the term. | Harker vs. The State........ ..- 400 


2. When the record shows that the persons appearing as 
plaintiffs in error, were dead at thfe time of suing out 
and filing the writ of error, and that their legal repre- 
sentatives are not parties thereto, that writ will be dis- 
missed. Neves and another vs, Scott ct al.....c.sseeeees 510 


3. An acknowledgment of service of notice of signing, &e. - 
and waiver of “farther service’, includes service of or- 
iginal writ of error and citation. Porter vs. McCollum 
OS EON BOREAL VIE PLO 528 


See Judgment, 1. 
PRINCIPAL AND SURETY. 


See Guardian and Ward, 1, 2. 


PRINCIPAL AND AGENT. 


1. Where money is paid by A into the hands of B,\to re- 
main at the disposal of C, the right to that money con- 
tinues in A until B gives and C takes credit for it, or B 
actually pays C:-until that period, B is the agent of A 
only,:and A may countermand the authority to make 
payment—just: as one who sends another to pay money 
may stop him before he arrives at the place where it is 
to be paid and requires‘ him to deliver it back. The 
Trustees, §c. v8. Pace..se.00+, bigues s¥ antibod siehe weeeerssa 486 
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PRODUCTION OF PAPERS. 


1. Under the 6th section of the Judiciary Act of 1799, 
the Superior and Inferior Courts may compel the pro- 
duction of documents to be annexed to interrogatories 
propounded by the party calling for the document, pro- 
vided a copy be left in the office; and also requiring 
bond and security to the party producing the paper, con- 
ditioned to be void only if the document be not lost, 
destroyed or injured, but restored so soon as the object 
of its production shall have been accomplished. air- 
ONGER 06.01, 90, LAGE AR a 0058 6 cenige verge oopd9 whe osnepebosaus 511 


See Practice Superior Court, 1, 2, 4. 
PROMISSORY NOTES AND BILLS. 


1. A draft which has no time of payment expressed, is due 

on presentation; and if presented and accepted, is over- 

_ due from that time; and as such, gives notice to subse- 
quent holders. Freeman vs. Bo08s.........cseceseeeeesees 252: 


2. A note made payable to bearer, is negotiable by de- 
livery ; and by the custom and usage of merchants, has 
that negotiable quality though it be under seal. . Porter 
vg. MeCollum et al........... EA CRUE ef ie nc yes ip » 529 

PURCHASER. 

See Limitation of Actions, 3. 


RELEASE. 


1. Every release must be founded on some consideration ; 
otherwise, fraud willbe presumed. Bruton vs. Wooten. 510 


2. Semble, that the seal does not necessarily import a con- 
sideration, when the release is relied upon by way of 
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plea in Chancery, but the consideration must be set out 
and its fairness averred. d¢d. 


8. At all events, the seal cannot import a different consid- 
eration from the one set forth in the release. did. 


‘RENT. 


1. Under the Act “to point out the mode for the collect- 
ion of rents’, the only affidavit of illegality to the dis- 
tress warrant, which the levying officer is allowed to re- 
ceive, is one “that the sum, or some part thereof dis- 
trained for, is not due. Holland vs. Brown............+ 


2. By this Act, a Justice of the Peace may issue a distress 
warrant, for a sum exceeding thirty dollars. bzd. 


RETAIL LICENSES. _ 
1. The Inferior Courts of our State are ‘not allowed, :in 


their discretion, to withhold a license from any person 
who applies for the same, and complies with the require- 





ments of the law, in paying for the license, and giving . 


bond andsecurity to keepan orderly house. The State, 
ex rel, §c., vs. The Justices, §c....... odes odasqnanerdenabts 


ROADS AND HIGHWAYS. 


1. The agreement between the Road Commissioners and 


the Plank Road Company, to the effect that the former 


should accept from the latter, for parts of the Flat 
Shoal Road, used by the Plank Road Co., such com- 
pensation as the referees, appointed under the Compa- 
ny’s Charter, should fix, estopped the Commissioners 
and also the Inferior Court, from saying that such parts 
of that Road were not necessary to the Plank Road 
Company. And the awards, if operative at all, could 
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only contribute to this effect of the agreement. . The 
Inferior Ct., Fe. ve. The Griffin, Fe. BR. Cosesseerese _ 39 


See Damages, 1. 
RULE IN SHELLY’S CASE, 


1. Is'a rule of Law, and not of construction. Roberts 
and Wife vs. West and another, €2°78......+ecssereeceees 122: 


_ SHERIFF. 


1. A Court has power, for sufficient cause, to set aside a 
rule absolute against a Sheriff. Davis vs. Dempscy.... 182 


2. That it was obtained by fraud and without foundation, 
is a sufficient cause. Ibid. 


3. The Statutes of 18 Hdw. I. ch. 2,and 1 Rich. LI. ch. 
12, are not in force in the State of Georgia. Howard 
v8. Crawford, Gov....cerveverd ibidectinpmnvleiNedebageenes 423. 


4. The Sheriff cannot defend himself against an action ® 
for escape, by showing that the process under which the 
arrest was made was irregular, though he may where itis 
void. Ibid. 


3. When a witness states that a prisoner, in the custody 
of the Sheriff, “made his escape”, the fair inference 
is, that it was without the consent. of the Sheriff. J b¢d. 


SHERIFF’S BOND. 


1. Our Act of 1799, authorizes. suit upon the Sheriff’s 
bond, for and on account of the misconduct of the 
Sheriff or the Deputy Sheriff proper, and not for the 
misconduct of the Sheriff. Howard et al. vs. Craw- 
Ford, Gov......000 sa ellie x iqnecd cathe den opptpegeenenean caeane 423. 

VOL. xv. 79 
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2. The plaintiff is not put upon proof of a Sheriff’s bond, 
whether it strictly conforms to the Statute or not, if no 
plea of non est factum be filed, on oath. If sucha 
bond be made payable to the Governor and his: succes- 
sors in office, it is payable to the officer and not to the 
individual; and coming from the custody of the Clerk, 
with whom it was deposited, as the agent for such offi- 
cer, for the purpose of suit upon it, (it is, in this re- 
‘spect at least, conformable to the Statute,) and may be 
sued by any successor of such officer, without assignment. 
Lbid. 


SLAVES. 
See Criminal Law, 17, 20. Evidence, 14, 1b. 
SOLICITOR GENERAL. 
See Criminal Law, 15, 16. Prickles Supreme Court, 1. 
STABBING. 


ke Against a prosecution for stabbing, under the Act of 
1847, the defendant must show that he did the act in — 
self-defence. Hodges vs. The State......... de oaw ii 117 


2. To make the plea of self-defence available, the Jury 
should not be restricted to the facts and circumstances 
which existed at the exact point of time when the inju- 
ry was inflicted. id. 


3. If the proof show that the rencontre between the par- 
ties was arunning fight, the prosecutor retreating only 
until he could get into a situation to renew the combat 
to advantage, then the defendant may be justified in 
wounding his adversary at any time during the engage- 
ment, provided the deadliriess of the attack, and the 
physical superiority of his foe make it necessary for 
his safety. Ibid. 

















STATUTES. | 
See Construction of Statutes. 


SURETIES. 


See Guardian and Ward, 1, 2. 


TRESPASS. 


1. In cases of involuntary manslaughter, in the perform- 
ance of a lawful act, without due caution, &e., the pri- 
vate injury is not merged in the - public, nor suspended 
until the public has been avenged—these not being fel- 
onies. Shields ve. Yonge, Supt.......ceccescscecseeceeees 349 


See Master and Servant, 1. Parent and Child, 1. 


TRUSTS AND TRUSTEES. 


See Hguity, 6. 


WIFE’S EQUITY. 


See Husband and Wife, 8. 
WILLS, 


1. Rules of construction are: 1st. That the intention of 
the testator is to be gathered from a consideration of 
the whole will, froma comparison of differing terms; 
and effect given to this intention, if it can be done le- 
gally. 2. That a general intention must prevail over 
a particular intention. 3. If there. be two repugnant 
clauses which cannot be reconciled, the latter must pre- 
vail. Roberts and Wife vs. West and another, ex'rs.. 122 


See Devise and Legacy. 














